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'PHIS Aenociatloii of Snclal Soience has hotinred me 
i bj its iiiTitAtinn to discuss "The Helnliniis of the 
United States to eiioh other, as modlfled by th« War 
and the Coiiatitutioiial AniendiiieDtg." Thla hivolres 
aoompariaoii of tbeae reliitiiiiia before and after tba 
war. and amend me iits. 

This social or politlaoi probism demands Bolentlflc 
investifnition. b; tbe iitduative method, into the foots 
of our hUt'iiy, with the candor duo to its importauoe. 

That hiator,v has five ei-aa: 

1. The Colonial era. or the protoplastic period, from 
160T to September 5, 1~4, when tbe first Contiuental 
C<.nKr«s.»met. 

a. The CoiilirieTital ('onBTessioual era, from Septem- 
ber 5. 1774. to March 1. 1781. 

3. The Confederation era, from March 1. 1781, to 
Maroh 4, HSU. 



4. The Constitutional era to 1861. 

5. The Constitutional era since 1861. 

1. The Colonial Era. 

A few preliminary observations will be needed. 

Man has two classes of rights and interests — per- 
sonal or individual, and social or political. Social life 
is essential to him, and society, as the school of his 
race, is divinely ordained for his use. In social life 
man finds protection, and self- development (his indi- 
vidual right and duty) in safety from external intru- 
sion. 

Society combines all its members into an organic 
unity, and creates a social force, under whose protec- 
tion the individual may achieve his destiny, in obedi- 
ence to the law of God, and according to his con- 
science. This society, into which he comes with others 
for mutual assurance, is what is named the nation, 
people, State, Commonwealth, or body politic. Its 
powers are what we call sovereignty, including power 
over persons and the eminent domain, or the power 
over the property of its members. The social force, 
organized by society, we call government — the ex- 
pression of that force, we call law — which the legisla- 
ture enacts, the judiciary applies to persons and prop- 
erty, and the Executive enforces. 

The TToAiy of the Greeks (a singular noun from woAv? 
— many), the popvlus (same root), or civitasy or res 
puhlicaj of the Romans; the nation. State, body- 
politic, or Commonwealth of modern times, is that 
body of human beings, who are united in one common 
society for internal peace and order, and for external 
protection. This accords with Cicero's definition: 



" PopiiUiB auUm noit omnia hominiim coetua. quoqt^ 
modo cmiyregatus, aed cottuiimultitudiitia juris conti'isii 
el litmtalia commuuione aocialiu." Do Rep. Lib. 1, 25. 
The vitH;iUiim jiiria U esseutinl, utid a oommuiiity of 
betiefltn. Whatever nuthority, tberefiiro, such BooiBl.T 
mn? rifchtfullf exeroiee over its membera, is called 
HovcrelKiity, 

But aoclety oau only a«t upon ita membera tbrouich 
its orKAiiic agency. gc>veriiment. to which it deletiates 
certain (Hiwurd out of tba Bum of its sovereignty, 
which powers, though sovereign powers, do not cun- 
»tilute the Kovemnieiit, the sovereignty. 

The Biivereigiity. the original authority In society, is 
utiLDipiiired by the delegation to the government of 
pgwera, coupled with the trust duty to eierciae them 
accordini; to the will of society, mid ruritsbeiieflt. nud 
tbat'iC its members. 

Ill the succeeding discnssiuii. the words "civil body- 
politic" (taken truni iL celebrated paper hereafter 
cited), will be used, as the generic term tor the " coetiis 
Aoniiiitim. MOciatuit juris coiiwnsu Ft tUilUatis comntuni- 
ottt." rather than the word nntiun or people. State or 
Commonwealth, because better deSnirig the polificat 
body of cilizeiia — the »*>< and the cfvis. diverse from 
the lAi^^iK >iiAiri» of Aristotle, or the mass of citizens, 
or tliiise who took part in the government. 

It is not a mi're conglomeration o[ men, but an as- 
similation of men, under the bond ot law, into one 
body, tor the purposes of the aocial State, in which is 
vested the sovereignty over parsons and things for the 
common good of all. 

Such a body may be nomadle, as the Hebrews iu the 
Wilderness, or stationary, aa the States (Stare) of Eu- 
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it)pe within fixed bounds. It may crystallize about the 
family nucleiis^ aud heuce be called a nation {nasco- 
natus), or be brought into one by external force, or by 
pre-contract, or by fortuity and acquiescence or after- 
consent, or by colonization of members from a parent 
State. The genesis of every civil body-politic has one 
or other of these sources. But each and all involve 
the common weal (Commonwealth), or the communion 
of many for one social life. 

Colonization is as old as the race. The instincts of 
human nature lead men to better their condition by 
settling new countries with the overflowing population 
of the older ones. Seeds of the old stock are thus 
borne to other lands, and the colony is the proto-plasm 
of a hew civil body-politic. 

The principles of British colonization, and the rela- 
tions of the colonies to the mother country, and inter 
se may be gathered from the decisions of the British 
courts. 

There were three forms of colonization : 

1. By conquest or cession from a Christian power. 
In these cases the prior laws prevailed until changed 
by the Crown of England. This was the case of New 
York, ceded by Holland. Calvin's Case, 7 Coke, 17, h; 
Attomey-Oeneral v. Stewart^ 2 Merivale, 158; Campbell 
V. Hally 1 Cowper. 211. 

2. By conquest or cession from an infidel power. 
Here it was doubtful if any prior laws continued; 
certainly none contrary to the law of God. Same cases ; 
Blankhard v. Galdy, 2 Salk. 411; 4 Mod. 222; Anon., 2 
P. Wms. 75. 

3. Colonization of an unoccupied country, or vacated 
by the original people. 



Though iu Smith v. Brown. 2 Salk. 680, Lord Holt 
thought ovherwige, yet In other caaes the better opiii- 
iiiii hus pmvBiled, that the Amerloan colonies come 
under this form of cohnilzntloo, and thua have been 
held to have brought with them the EiiglUh law iu 
force at the time of their settlemetit. Same ctwea ; Rex 
v. I'liughii. i Burr. 2600: Peiui v. Lord Baltimore. 1 
Vea.,Sr.,4M; Johnson v. Mcintosh, 8 Wheat. SIS; 
I Story's Com. on Coiisfu. 1 152. 

Each colony brought the liberties and the laws of 
England, na tbe settlera enjoyed them on leaving the 
fatherlnud. Each colony naa & dependent dominion, 
but dlattoct from, and no part of the parent oouutrj. 
1 Blacka. Com., « 4, p. 100; 1 Stephens' Com. 103-4. 

Iu cousequeuoe of this, each colony vas adominion. 
diatinct from and no part of any other, and though 
each was dependent on Great Britain, it wai inde- 
pendent of every other. No colony took part iu tbe 
British government, and o fortiori, exerciaed no in- 
fluence upon the policy of the alater colonies. 

As to the power of the pareut country, several opin- 
ions prevailed. In all it was conceded that the King 
could not legiatate for Ihrse American colonies. 

Lord North and his adherents held that the Pariia- 
ment could legiaiate in all cases whatever, and so de- 
clared in 8 Geo. Ill, c. 1^ Many others (Burke among 
them}, and many Americans conceded tbe power of 
legislation upon all subjecta affecting the interesta of 
the BHtlab Empire and its general commerce, while 
others denied ail power of legislation whatever. 

Looking tu the aupervislou reserved in many of the 
charters, that colonial legiaiatiou should not be "con- 
trary to the laws and statutes of our realm of Eng- 
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eriior. n Council, and the House of BurgeflBes, elected 
by the people. 1 Hen. Stnt. at Large. 110. 

Thus was establidlied the flrat embrt/o olvil bodj- 
pulitic in Amerioii, dependent upon, but dUtinot From 
the iHireiit Country, with a nucleus about which, by Its 
galt-iiricatiigm, it cnuld aKKretntte the materinla of pop- 
ulatLiiri, or exclude iuob, aa it pleased. This waa a 
fabU Co mnion wealth — the seadlliig of a new State. 
This waa Ibe Old nomiiiiou. 

Ill loa-i, the House of BurBesses, by law, asserted 
its exelualPB power of tfiiBtiou in the colony. 1 Hen. 
Stat, at Lar>!e. VU. Tlji» whs the kef-iinte ot British 
lit>ert}' — the prophetic nuuounceuieiiC of the Ameri- 
can Revolution. It was repented with more empbaais 
in 101.V^ Id. 320. 

In Mnroh, IGlil, a treaty was made between the Par- 
liameut ot the Comniouwealtb «t KiiEliind, and the 
Colony o( VirRhiin, by which it was HRreed that the 
freedom of the coloiiiata nna such ns belong to the free 
people of Eii)t1atid; Chut the Qrand Aaaembly should 
transact the affiiira of Virginia; that the people of 
Virginia should bare tree trade to nil nations, ns the 
people of England have ; that no taxes ot any kind be 
Imposed, nor forts be erected, nor garrisons maintained 
iu Virginia, but by the consent of the Assembly. 1 
Han. Stat, at I^r^e, 36.3. etc. 

During the period of the Commonwealth ot England, 
Virginia elected her own Qovernor. and on the death 
ot lliohard Cromwell, her Assembly declared " the 
■uprenie power of the government of this country 
■hall be resident In the Assembly," and all writs should 
issue in its name. " until such a command and commis- 
sion come out ot England as shall be by the A»wnlily 
a^udgcd Inicful." Id. 626. 
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Thus Virginia asserted her supreme and independent 
power, during the inteiTegnum of regular government 
in England, and acknowledged her conditional depend- 
ence when it was restored. 

Take now the most illustrious of the northern colo- 
nies. The MayHower pilgrims on the 11th of Novem- 
ber, 1620, signed a written compact, by which they un- 
dertook to plant the first colony in the northern parts 
of Virginia, and covenanted and combined themselves 
*'into a civil body-politic, and to make laws for the 
general good of the colony," etc. 1 Pitkin, 33-3. 

In 1636 they declared against taxes, but " by consent 
of the body of associates, or their representatives 
legally assembled ; " thus distinguishing between the 
people, as the civil body-politic, and their government 
as the delegated agency. 1 Pitkin, 89. 

In 1643, four northern colonies confederated under 
the name of *' The United Colonies of New England." 
Id. 423. 

In 1722, Massachusetts enacted that no tax could be 
imposed but by the consent of the governor, council 
and representatives of the people assembled in Gen- 
eral Court, and like action seems at some time to have 
been taken by each colony. Id. 89, 90-1. 

All the colonies were in like manner settled under 
different charters and authorities, and with like exclu- 
sive rights of self-government. New York, once a 
colony of Holland, became an English colony, under 
patents to the Duke of York in 1664 and 1674 by ces- 
sion or conquest, under the treaty of Breda in 1667. 

Second. The colonial distinctness is shown by the 
diverse forms of their governments. 

1. The provincial governments in New Hampshire, 
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Nnw York. New Jersey, VirRinia, North Csroliiia, 
South Carolina nud Ge<il«ia. 

a. FroprMiirii or feudnl KoveriimeutB fur Marflntid, 
Peiiiisjlranin and Delannre. 

3. CharUr gDveriimeiitt for Mnssaobujetta, Rhode 
Island and Conuectlcut. 

The dirrrsitr of tbese may be Been. 1 Blacks. Com. 
109; 1 Storj ..n Cons'ii, 1 169. etc. 

Third. The fund amenta! lane of each diffrred. Each 
bad tbe English law existing at the date o( its settle- 
ment. New York bad, and perhaps still retains, Hol- 
laiidic institutions and laws, supnrseded or mudlSed 
bj the Enicli«h Kiiveriinient. 

Tbon. each colon}- made its own etatutury obaiiges in 
the cumniou law, as it was when tbe culon; was eet- 
lled. 

No Parliament, and a fortiori, no other colony could 
ur did intrude its voice in tbe enactment ot these 
statutps of each colony. 

Besides, eacb colciny had its uwji quarantine laws: 
Its rules of naturalization; its own suffrage qualiflca- 
tious; its own coin, to counterfeit which was treason 
ngninsl the colony and his majesty; emitted its own 
billa of credit; levied troops; iuiposed duties on im- 
ports from other colonies; estabiiiibed its own light- 
houses; Md duties on slavesaudotberarticles deemed 
Injui'ious from other colonies, thus regulating com- 
merc«; and made treaties and formed confederacies 
with the other colonies. 

Fourtli. In 1695 tbe British government proposed a 
plan of Union for geueral defense, and fora general 
" Congress " — the flret, use of the word In our history. 
The several colonies rejected It. 1 Pitkfa, Ul-2; 2 
Burk'sHiat. o( Va. 322. 
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Fifth. In 1754, Dr. Franklin suggested " a plan of 
proposed Union between the several colonies of Massa- 
chusetts," etc. (all being named), and in which Par- 
liament was asked to form one general government in 
America. CJommissioners from seven colonies adopted 
the suggestion, but the several colonies rejected it. I 
Pitkin, 142, etc., 429. 

Sixth. In 1765, a Congress of Commissioners from 
nine colonies, convened on the suggestion of Massa- 
chusetts, for a meeting of the "committees from the 
legislatures of the several colonies." It resolved against 
taxation of the colonies, " but by their respective leg- 
islatures." Id. 442, 446. 

Seventh. But the declaration of the first Continetital 
Congress, October 14, 1774, is the most comprehensive 
statement of the inter-colonial relation, as well as 
that of each to Great Britain. 1 Jour, of Cong. 27-8-9. 
They declare : 

'*That the inhabitants of the English Colonies in 
North America, by the immutable laws of nature, the 
principles of the English Ooiistitutioti, and the several 
charters or compacts, have the following rights : 

" Resolved, N. C. D. 1, That they are entitled to life, 
liberty and property ; and they have never ceded to 
any sovereign power whatever, a right to dispose of 
either without their consent. 

*' Resolved, 4, That the foundation of English liberty, 
and of all free government, is a right in the people to 
participate in their legislative council; and as the 
English colonies are not represented, and from their 
local, and other circumstances, cannot properly be 
represented in the British Parliament, they are en- 
titled to a free and exclusive power of legislation in 
their several provincial legislatures^ where their right 
of representation can alone be presei'ved, in all cases of 
taxation and internal polity, subject only to the nega- 
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tive fit their aoverelft"- ii Buoh matiiier as bos been 
heretofore uaed tuid accuBbmied ; but, Troin the neces- 
elty (if the ca^e. and a reiciird to the mutuRl iiitertst of 
both countries, we cheartullj consent to the uperation 
of aiich aots ot th6 Britlnh Purfiarricnt as are bonafidt, 
restraiuiHl tii the renulatioii of our fxlerimt cotiimeree, 
for ttie purpose of aecurltjg the oommercial advaiitaiced 
ot the whole eni|iire tn the mother counti?. and the 
oiminicrcial beiieati> of lt» rrapef'lrt mrmbert: exclud- 
ing every Idea of taxation, internal or fxterual. for 
raising a revenue ou the subjects in America, without 
their consent. 

"BiHolvfd, N. <.'. D. ,^ That the regjKcHve colonies 
are entitled to the ciiuiinon law of Eiitiland. and mure 
especiallj to the ttreat and inestimable privilei^ of be- 
infc tried by the peers of the vicinufte, a"" -"-'■■'-- 
course of that law. 



Cordfi.K t. 



" Ttrtohfd, N. C. D. 9, That the beeping a standiiiK 
Army In these colonies, in timea of peace, icitlwiit the 
coiuKitt of t/ie Iroislal'irf of Uiat eotoiiy in which hutJi 
Anna in kfpt, in aatiiiisl lair. 

"All Btid each ot which the atoreeaiil deputies, in be- 
half of themselves and their constituents, do claim, 
demand and Insist un. as their indubitable rights and 
libertifs; which cannot be leKallr taken from them, 
altered or abridged by any power whntever. wiWtont 
their oum eonsml. by their repregentatires in Oieir aev- 
iTiU provincial Ityialaturea." 

ElgliOi. Conclusive authurlty upon this puinc Is not 
wantiuK- 

Grutiua gays : " When a people, by cnie consent, gu 
to form aoloiiies, it la the original of a new and inde- 
pendent people, for they are not sent out to be slaves. 
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but to enjoy equal privileges and freedom." De Jure 
belli et pacia — Lib. 2, c. 9, § 10. 

In a letter supposed to be Edmund Burke's, dated 
May 19, 1774, he says, speaking of the colonies, the 
crown, " by most solemn compacts, did form them 
into separate civil StateSy with all the powers of distinct 
legislation and government. ^^ * * * * 

that it was manifestly the roval intention *'to form 
those colonies into distinct States * * * dependent 
on the crown, but not on the Parliament of England." 
Their history "fully demonstrates that they were 
really and intentionally created dintinct States, and ex- 
empted from the authority of Parliament, and noth- 
ing but an act of Union, made with their own consent, 
can annex them to the realm, or subject them to its 
legislature." Araer. Arch. (4th series, vol. 1), 337. 

Judge Story says : "The colonial legislatures, with 
the restrictions necessarily arising from their depend- 
ency on Great Britain, were sovereign within the 
limits of their respective territories: * * * all the 
colonies considered themselves, not as parcel of the 
realm of Great Britain, but as dependencies of the 
British crown, and owing allegiance thereto, the King 
being their supreme and sovereign lord." 1 Story on 
Const., §§ 171, 175. And again, § 177, he says : "Though 
the colonies had a common origin, and owed a common 
allegiance, and the inhabitants of each were British 
subjects, they had no direct political connection with 
each other. Each was independent of all the others; 
each, in a limited sense, was sovereign within its own 
territory. There was neither alliance nor confederacy 
between them. The assembly of one province could 
not make laws for another. They were known only as 
dependencies," etc. 
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JudRB Cnnla (HiBt. of C. O. S.. p. 7, B), aa5B: "Tha 
coluuius had no direct politicnl oouiieotioii with each 
other beture the R«vu1utluii commenced, but eoeh vxu 
a diatiiict commuititu, tcilh iU oien separate polilieal 
oriian:ziUioii, ntid vritbiiut B117 power or legialatioii tor 
any hut its own iiibsbitaiitB." etc. 

Both Story and CurtU state tbeee doctritieB. with 
thia qualiflcntioii : 

" But althout;h the oototiiea were [iidepeiideiil of 
each other III respect to their domestic coiicoriia. the; 
ware not wbollj alien to each other. C)u the coiiCmry, 
they were tellow-subjeotg, and for niiiny [mrposes one 
peoplt. Every colonist had a riKht to inhabit, if he 
pleased, in any other colony, and aa a IJritiah subject 
he was capnble of inberitiiitc lands by desceni in every 
other colony." 1 Story ou Const., i 1TB; 1 Curtis' 
Hist. O. U.S. 9. 

This passnife is justly subject to criticisia. For it is 
Dot pretended that the law of iiiheiitunce waa fixed 
by any other authority than that of each colonial leg- 
islature for its own liinda. A Briton may now Inherit 
land in Virginia (act ISGT). but be Inherits by Virginia 
law, and his power to do so. does not make Britons and 
VirKiniana one iK-ople. The right to inherit laud de- 
penda iiii the lex toei ret sitae, and heirship must ba 
traced by that law. Thus a Scotchman, thougb 110 
alien in England (since Scotland and England are uow 
one kingdom), cannot inhorit land of his father lu 
England, though legitimate by Scotch law. it illegiti- 
mate by Entriiah law. Dirth-Whistle v. VardiU, 7 
Clarke & Finnally. »£>. 

The capacity to inherit or bold land in a colony, waa 
due to the tie of allegiance. lu Caltin's Case. 7 Cok.-, 
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therefore, when Scotland and England were two sepa- 
rate kingdoms, under James I of England, who was 
James VI of Scotland, and had no political ligameiit 
but the common crown, and whose peoples were not 
one people, it was held that Calvin, a Scot, could hold 
land in England by virtue of his allegiance to the 
person of the King of both countries. 

So that the test applied by these eminent jurists to 
establish that the colonies were in this sense one peo- 
ple, fails utterly. It is no test at all. It depends on 
a fact, having no relation to the oneness of the people 
of the colonies. In the one case above cited, inheri- 
tance did not follow from the oneness of a people, and 
yet in the other it resulted, because of the common tie 
of allegiance when there is no oneness. 

But subsequent history settles the question. If 
during the colonial dependency, a citizen of one colony 
could inhabit in another, with all the rights of its own 
citizens, by virtue of being a British subject (which 
the terms of the original charter do not justify us in 
believing), it grew out of the common ligament of the 
crown — the allegiance of all to a common sovereign. 
For I find in 1779, Virginia defined citizenship, and 
gave *' to the free inhabitants of every of the States, 
parties to the American Confederation, paupers, vaga- 
bonds and fugitives from justice excepted," all rights 
of citizens within this Commonwealth. 10 Hen. Stat, 
at Large, ]29, 130. The privilege, as well as the excep- 
tion, proves that the oneness of the colonies deduced 
by these eminent jurists from the freedom of inhabit- 
ancy and inheritance, grew only out of the common 
allegiance which, when broken, left the colonies and 
the people of each, separate and distinct. But whether 
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a previous right to Inherit laud wMtAken awn; b7 tho 
aeversiioe iil coluiiial nllegiiLtice msj be doubted, in 
Tiew ot certain dicta iu Cninn'a Ciu;. T Colie, 20 b, and 
D( the cases In respect to the anU-iiaH in England aud 
America. Doe v. AckUim.9 E. C..L. B. 779; B. v. 
Sewd, 61 id. 53; BlyChe v. Rocheslfr, T Wbeat. G3&; 
Ji){fl(8 V. Tnutra, 3 Petera, 90; Mellcalne v. Coxt. i 
Cr. 34. 

But upon this point the provisloDi ot the subsequent 
articIcB ot confederation (S 1|, and »{ the Constitution 
(art. *, i 2), securing citizen rights to the people of the 
aeveml States in every other, would seem to conclude 
the question against the vient ot Judges Story aud 

But the whole diSculty is In the meaning o( the 
words "one people," as used by Justice 9tory, It he 
means one people, lu the sense that all were Britons — 
that all were uudcr one King, etc. ^ there is no contro- 
versy. But the question we are discussing is, what 
jiolitical relation did ihey hold to each otherl Were 
they one civil body-politic t It is conceded neither had 
any authority over or within any other; that neither 
was a part of the mother country, and was, therefore, 
no part ot any other. Non-alienage of the inliabltauta 
ot one in every other has been eiptained. Wber« 
then was there a shadow of political unity 7 

111 fact, as each was Kuveruign (by Judge Story's eon- 
cessiuii), except as the crown or Parliameuc held su- 
premacy over each, the overthrow ot their supremacy 
left the colony with absolute sovereignty. Its ooloulal 
Borereignty was conditioned upon its dependency to 
Great Britain. lude[ieudeucy ot Qrest Britain de- 
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termiiied the oouditiou, aud left its sovereignty abso- 
lute. 

Each colouy, by a separate ligament, was bound to 
Great Britain as a dependency. That distinct liga- 
ment being severed, each fell from the parent stem, a 
separate Commonwealth independent of the mother 
country, as of every other. The acorns hanging from 
an English oak have seveial ties to the sturdy tree, but 
falling to the earth, each is the germ, the proto-plasni 
of a new and distinct life, each independent of its 
parent, as of every other. There is a moral brother- 
hood and sympathy between children of a common 
mother. But each has his distinct faculties, his own 
will, his separate and independent life, free from the 
control or legal influence of his brethren. 

While, therefore, conceding in full f6rce the affini- 
ties and sympathies between the colonies, the philo- 
sophic historian must deny all political bonds between 
them, aud maintain their absolute political independ- 
ence as civil bodies- politic. 

This point has been more dwelt upon, because a 
primordial unity between the colonies, being assumed 
or conceded, has led to radical errors in the subsequent 
history of the colonies, emerging into their condition 
as States. 

II. The Continental Congressional Era. 

On the 5th of September, 1774, a Congress of twelve 
colonies met at Carpenter's Hall in Philadelphia. 

First. What was its nature, and whom did it repre- 
sent, and for whom act? 

Second. Whence did it derive its powers? 

Let its own journal and the official records decide. 
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1. The Virginia Burgen«a. dliaoWed by IiOFd Dun- 
more, met iu Williamsburg, Maj % 1774. and racum- 
meiided biUr alia, that deputies be appointed " from 
the several coloitfs* " to meet in " General Coiin^ia at 
Buoh place annuaUy" as dbali be cuuveiiient ; there " to 
deliberate on those general measures whioh the united 
interests uf America msj from time to time require." 
Amer. Arch. (4th series, vol. 1). 330-1. Rhode Island 
on June 15. 1774, concurred (id. 416-7). aud Maasachu- 
setts June 17, 1774 (id. 421-2), resoived that " a meeting 
of oomuiittees [rom the several cciionles waa proper to 
determine upon wise measures, to be rrcommended to 

The credentisia of the aeveral delegations may be 
seeD. Amer, Arch. (4th series, vol. 1), H93, etc. : 1 Jour. 
Cong. 4 to 10. Each of them appointed deputies, to 
act for and in behalf at thl« ooloii; or province. 

The journal opens thus: 

"A number ot delegates ohosen aud appointed bj 
the several colonies and province* In North America, 
to meet and hold a Congress," etc. 

Each aolou:r. by Ite deputlei, had one vote. 1 Jour. 
11. 

Conxreas issued six addrassei, in allot which, but one. 
the name of ever; colonj was mentioned, oa by its 
deputies the authority tor Che address, thus: "The 
good people uf the several oolouiea ot New Hamp- 
shire," etc. (nainingaiil. I .Tour. 27, 31~3S, 43, 55^63. 
And ao in similar form in the others. 

In the una eioeptUin to this statement, the address 
is to the inhabitants ot the uotonles, and in that, while 
omittinx the names of the colonies In naming the 
depDties, thej are all named In conueotiou with the 
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parties addressed. Thus: *' We, the delegates ap- 
I)oirited by the good people of these colonies to meet 
in Philadelphia in September last, for the purposes 
mentioned by our respective const ituents^*^ etc. This 
is preceded by a caption: '' To the inhabitants of the 
colonies of New Hampshire," etc. (naming all). When 
the words ** these colonies " are used afterward, they 
cannot relate to any but those named in the caption . 
So that there is nothing, one would suppose, to indi- 
cate any assertion of political unity in the colonies. 

Judge Story, however, in his Commentaries on the 

Constitution (vol. 1, § 200), says: "The Congress of 

delegates (calling themselves in their more formal acts 

the delegates appointed by the good people of these 

colonies,") etc., and the italics, are his own. 

This statement is not only historically erroneous, 
but calculated to mislead. The quoted form is in only 
one of six of the formal addresses issued, as I have 
shown, and the learned author has omitted the cap- 
tion, which excludes the idea of unity, which his ital- 
ics would emphasize, and the other five absolutely ex- 
clude the conclusion he deduces from the only one he 
cites. 

The author then proceeds to say that the deputies 
acted upon powers derived from the people, "and not 
as the delegated asrents of the governments de facto 
of the colonies, but in virtue of original powers de- 
rived from the people." § 201. 

Under the equivocal expression "the people," the 
true issue may be evaded. What people ? The whole 
of the colonies as the one people — as one civil body 
politic ? Or from the people of each and every colony, 
and, therefore, from all ? For it is true that the pow- 



STB were derived From the whole people. If derived 
trum the people of evei7 colony, rs well u If from all 
of them lakeu ai cue bodj. Which waa It? That is 
the queitlim. 

But the whole etstemeiit le hmorioally hiuoanite. 
Ill HoseaobueettB. Rhode leUrid, Coiineotiout, Penii^ 
Bjlv&iiia and South Carolina, the deputies were ap- 
poluted bj Buthorlty of the oolotilal KOTernments. Iti 
all the otben. the govern meiita h&d been dissolved by 
mjal power. But in New Hamp«hire the deputies 
from all the towns met and eleoted its delegates " o» 
bthatf of lliin protr JtKse ; " and so In New Jersey, Dela- 
WEire, Mar7laud, Vlncinia and North Carolina. In 
New York they were appainted by popular votes in 
the towns and oountles. But Afterwards, as eulonlal 
and State govenimenli were established, all the depu- 
ties to the subsequent ConKresses were appoluted by 
tbeir respective leKlslaturea. For this let ttae creden- 
tials be avouolied. 

lu every CongrBsa. from ITVi to ITBL there is no hint 
in the oradenttaliot 'ftny deleKtite that be represented 
any thing but bis own oiilunf, nor Is tbere a symptom 
of any one ever olaimlnn to represent the people of 
America, or any oihar people than the people uf each 
separate colony. Each colony spoke its own voice — 
and Congress spoke the combined will of all the colo- 
nies — each voting as such, with its one vote, through 
its own deputies. 

2. Whence did Congress derive its powers? 

It never claimed any inherunt powers. It claimed 
to act as the organ of the colonies. It never claimed 
to enforce its will against a dissentient colony. 

One eitraordiuary fact should be noted. The Con- 
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tinental Congress, during its seven years of existence, 
passed resolutions and recommendations,and expressed 
opinions, hut never enacted a law. It passed only two 
ordinances, that I can find, and they merely for its 
own internal operations; one to regulate the clothing 
department, the other its treasury. 

It is true, that Congress did many acts, which have 
been much relied on by Judge Stoiy and others, to 
show the assertion of its inherent and sovereign 
power, as the representative of one civil body politic. 
Thus it adopted re solutions as to exports; to put the 
colonies in a state of defense; to raise troops; to ap- 
point a commander-in-chief and other general offi- 
cers; to emit bills of credit, pledging the faith of the 
thirteen colonies to their redemption, and apportion- 
ing the quota of the emitted bills to each colony ; pub- 
lished a declaration of causes for taking up arms; and 
organized a post-office department. 

I have not time to examine these details, but a few 
observations will suffice. 

1. This whole action was taken by a Congress com- 
posed of deputies of each colony, voting for and on 
its behalf, under powers and instructions, in terms, 
** to consent and agre^to all measures which Congress 
should deem needful;" and the authority so dele- 
gated in this most general form, justified all the ac- 
tion taken by Congress— which at no time claimed to 
act, but as the organ of the colonies represented 
by their respective deputies and acting in their be- 
half. 

2. No action was taken which for its real effectua- 
tion was not dependent in a large degree on the will 
of the separate colonies. 



3. Ill man}'. It not tn most oasei, tbe separate colo- 
nlea, by Bubaequeut Kctioii, rntiflod whnt Congrew liul 
done, cjr si> acquiesced in It, tbat a letter was irritteii 
III 1779 by Cuiigreaa justlfrlug Its action on tbat 
fcrouiid, ntid In tbe separate sanction tciven by each 
culony to the Deolaratlou ol Independence after Its 
adoption, nhicb virtuallj icaTe to Coiigreu tbe use ot 
the needful nieaiis of war, treatj making, etc., to sua- 
taiti tbe independence so declared. 6 J<iur. 2SS-'Jff7. 

i. Tbe pledge ii( tbe credit ot tbe thirteen colonies 
t<> redeem tbe bills, of credit was tbe pledge of tbe 
several colonies, for Congress ooiild raise no money by 
taxation, and at onue apportioned tbe quota of each 
State to pay Us share. The fteneral accent pledged the 
credit of its thirleeii prliiaipnla. 

5. Washington was conimiMBiooed Commander-iu- 
Cbler. but in tbe name of all tbe colonies, expressed iu 
tbe cominissiun. I Jour. 114. The oathof all tbeotOcers 
was, "I do acknowledge the thirteen United .States 
ot America, namely, New UauipBhire." etc. (nnnilng 
all), " to be tree, independent and sovereign States." 
2 Jour. 400. No oath was tnkeu to Congress or to the 
uue people ot Che United States. 

Much stress is laid upon the tapt, that several ot the 
oobniles lormed governnienta upon tbe suggestion ot 
Congresa. 

I answer, that In every case It was merely done In 
the form of reconiuiendation. In Ibu case of Masda- 
chusette upon her request " tor the explicit ndvice ot 
Congress." 1 Jour. 105-8. And in April. 1776, she 
changed the atyle ot judicial writs from " George 
IU " to " tbe Feople and Government of Hassaobu- 
setu." So a< to New Hampahlre (1 ,Jour. 206. 21M, 
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tioiis between herself and ueighboriiifi: States ; elected 
her governor, and other officers, who on the 5th of 
July, 1776 (when the General Declaration could not 
have been heard of) took an oath of official fidelity to 
the Commonwealth of Virginia. All writs were to is- 
sue in the name, and indictments to conclude against 
the peace and diguity of the Commonwealth of Vir- 
ginia. And in 1776 she passed an act prescribing an 
oath of allegiance to the Commonwealth of Virginia, 
as a free and Independent State. 9 Hen. Stat, at L. 
119. 

South Carolina, in 1777, and Massachusetts in 1780, 
prescribed a like oath of allegiance, that each was and 
of right ought to be a free, sovereign aud independent 
State. 

Congress on the 24th of June, 1776, resolved, that all 
persons in any colony owed allegiance to its laws and 
were members thereof, and for levying war against it, 
would be ''guilty of treason against such colony," and 
recommended to each colony to punish such treasons. 
2 Jour. 217. It also asked the colonies to punish the 
counterfeiting of the Continental Bills (2 Jour. 217-8). 
and to punish the destruction of the Continental Mag- 
azines (3 Id. 330), and on the 5th of July, 1776, asked 
Virginia, North Carolina aud South Carolina to per- 
mit the raising of troops within their limits. Id. 236. 

These publij^ acts of Congress and States prove the 
recognition by Congress of all the real powers of gov- 
ernment to have been in the colonies, its own inability 
to carry out its will, and its dependence on the sep- 
arate sovereignty of the States. It could not punish 
the forgery of its own bills, the destruction of its own 
magazines, nor did it claim treason was possible 
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against any government, save of the several colonies. 
In fact, in its famous declaration of October 14, 1774, 
already quoted, it had claimed no power, but only de- 
clared the supreme and exclusive authority of each 
colony. 

It is a curious fact, confirmatory of these views, 
that the concession of the commercial power to Par- 
liament during the colonial period did not induce any 
claim of its transfer to the United Colonies after in- 
dependence. So that this great power, as well as that 
of internal government, reverted to each State, upon 
independence, and was held by each of them until the 
Constitution of 1789. 

But Judge Story, as the leader of a class of political 
writers, has said, that the Declaration of Independ- 
ence was '*an act of paramount and sovereign au- 
thority;" was the "act of the whole people;" ** of 
original inherent sovereignty by the people them- 
selves;" ** by the good people of these colonies." 1 
Story on Const., § 211. 

If he meant by this, that all the people, because the 
people of every State united in it, we should not 
deny, but affirm the statement. But if he meant 
that it was the act of one body politic, of which the 
colonies were fractional parts and not the multiple of 
thirteen colonies, of which each colony was a distinct 
unit, the theory is wholly unsupported by any facts 
in history, and is contradicted by all. 

The most interesting account of the debates leading 
to the declaration was given by Mr. Jefferson to Mr. 
Madison, and published in the first volume of the 
Madison Papers, page 9. 

On the 7th of June, 1776, Richard Henry Lee, cue 
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of the delegates from- Virginia, in obedience to in- 
structions from their constituents, moved that Con- 
gress should declare that these United Colonies are 
and of right ought to be free and independent States. 
The resolution of instructions is to be found in ap- 
pendix to 1 Tucker's Blacks. 91-2. 

The substance of the debate is given by Mr. Jeflfer- 
son, a part of which may be cited. 

The objectors said, inter alia: "That if the dele- 
gates of any particular colony had no power to de- 
clare such colony independent, certain they were the 
others could not declare it for them, the colonies be- 
ing as yet perfectly independent of each other." 

John Adan^s, Lee, Wythe and others replied : '* That 
the question was not whether by a Declaration of In- 
dependence we should make ourselves what we are 
not, but whether we should declare a fact which al- 
ready exists;" and that by the actual hostilities, and 
the declaration by the King, that the colonies were 
out of his protection, all bonds were already dis- 
solved, etc. 

This shows that independence was already a fait a^ 
compli, and the declaration could not make, but only 
announce it. 

Mr. Jefferson goes on to show that it was delayed 
for some time, until each colony should authorize its 
deputies to consent, as none could be bound but by its 
assent. He says, nine States voted for it, two against 
it, one was divided, and one undecided ; and after the 
others yielded assent except one, he adds : "So that 
the whole twelve oolonies who were authorized to vote at 
all, gave their voices for it; and within a few days the 
(youvention of New York approved of it, and that 
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Ibese ooloules." But it thsre wan one aoverelgatjt 
nhj delay its actiou until a part wag he<rd fronT 
The part would be bouiid with<jut ooiiaeut. by the will 
ol the majority, it tbe hjipotheBia aisutned be true. 
But nby doRB tbe one people declare the freedom and 
iiidepeudeiice ot the plurality of Stateil It the 
united Colnuieo weru uiie people, the deolaretlon 
should have been, " itre and uf right ought to be a tree 
and independent Btate." 

Judtce Chase, in Wart v. HyUon, S DaU. 221. said: 
" I ct'neider this as a declaration, not that the United 
Colonies jointly, in a collecliTe capacity, were inde- 
pendent States, etc., but tbHt each of them was a bot- 
ereign and independent State, that is, eaoh ot them 
had a right to gurern itself by its own authority and 
Its own laws, without any control from any other 
power upon earth." 

But how entirely antagonized It this theory ot the 
learned eomnieutaior to another fact In tbe history of 
this era, 

Virginia. New Jersey. Maryland, New York and 
others Instructed their delegates " to giTO Iheir aasent 
to a Doufederaoy of tbe colonies." Congress entered 
on the plan June 11. 1TT6. matured it November 1&, 
1777, and it was never ratified unlU all tbe States bad 
assented in ITBl. Virginia and others qualified their 
assent by reserving tbe regulation of their internal 
concerns to their respeotire legislatures. 

If the colonies were on July 4, 17T6, a paramount 
sovereignty, why talk ot lorming a confederacy? 
What gain could be hoped tor from abdicating para- 
mount power tor the imbecility of a coutedet«te gov- 
ernmentr What right bad a Btate to reserve its In- 
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teriial goveriiraeiit from the hands of its absolute 
sovereign? And yet Congress, on the hypothesis of 
Judge Story « was urging the adoption of this feeble 
confederation, to supersede its absolute and para- 
mount authority! 

Without power to tax, Congress was utterly at the 
will of the States. Its now claimed sovereignty was, in 
the language of every patriot of that era, a helpless 
and powerless government, whose weakness would 
have lost independence but for the French alliance. 
And no one has stated more powerfully the imbecility 
of the authority of the subsequent confederation, 
which was greater than it had been before it was formed 
than Judge Story himself. 1 Story on Const., 4th 
chap. 

In Penhallow v. Doane, 3 Dall. 54, the judges speak 
of the relation existing, during the revolution, between 
the colonies, as a league — based on compact or tacit 
consent — they say that the powers of Congress were 
"derived from the people of each province,^* conveyed 
by each body politic separately, and not by all jointly, 
and that Congress had no power not given ; that the 
powers were given by the credentials to the delegates, 
or by subsequent ratification, and that the States were 
sovereign, saving only the powers they had delegated 
to Congress. 

In MaHin v. WaddeU, 16 Peters, 410, Taney, C. J., 
said (Story, J., concurring) : " For when the Revolu- 
tion took place, the people of each State became them* 
selves sovereign, and held the absolute right to all 
their navigable rivers," etc. See, also. Pollard v. Ha- 
gan, 3 How. 212. 

But some one may say where did Congress get the 
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power to make the Freuch alliauoe and other treaties, 
I answer: 

1. By special and general powers in the credentials 
of the delegates of the several colonies. 

2. In their resolutions giving assent to the Declara- 
tion of Independence and to foreign alliances, by 
Virginia and other States. 

3. In their consent to the Declaration of Independ- 
ence, which asserted that power. 

4. In the treaty with Fi*ance it appears it was made 
with the colonies, and by Congress in their names. It 
was proclaimed by the *' Congress of the United States 
of New Hampshire,'* etc. (all named), ** by the grace of 
God sovereign, free and independent," and purports 
to be made with the thirteen United States of North 
America, viz. : New Hampshire, etc. (all named). 6 
Jour. 74, etc. 

III. CONTBDBRATION ErA. 

The articles of confederation were the first step to 
a Constitutional Union of the free and independent 
States of America. They passed in Congress Novem- 
ber 15, 1777. 3 Jour. Cong. 396. 

Our analysis of this political association will be easy 
because it was constituted by the written articles of 
confederation. 

During the discussion of them in Congress, it was 
again and again proposed to change the rule, under 
the proposed articles, by which in Congress each State 
had one vote, but the proposition was uniformly de- 
feated; and for cases, which by the articles could 
only be passed by nine States, an amendment was pro- 
posed in these words : '* Provided, that the nine States 
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SO asseutiug shall comprehend a majority of the people 
of the United States^ excluding negroes and Indians.'^ 
It was rejected — ayes, one State; nays, nine States. 
3 Jour. Cong- 366. Now when (taking the census of 1790 
as an index) nine States, with a population of only 
1,600.000, could thus control four States with 2,100,000; 
when in other cases, where a majority of States could 
pass a measure. States with a population of 1.000,000 
could thus out vote a majority of States with 2,800,- 
000; when the power of a majority of the people of 
the United States was denied by a vote of nine to one 
in Congress : it would seem that the idea of a para- 
mount and sovereign body politic, called the United 
States, was derisively ignored and repudiated even in 
Congress itself. Nor let it be forgotten, that in the 
Congress before the articles were adopted, a majority 
of States always decided action : and thus if 1,000,000 
voted for a measure (seven States), and 2,800,000 against 
it (six States), it passed; or if 2,800,000 (six States) 
voted for, and the 1,000,000 (seven States) voted against 
a measure, it failed. 

Does not this fact show that States^ not men, were 
represented in the Congress prior to 1781, and after- 
ward in that under the confederation ? 

The anxious desire of Congress, as well as of all pa- 
triots, was to increase the power of Congress by adopt- 
ing the articles. But what was the obstruction to 
their adoption from November, 1777, to March, 17817 
Congress, knowing the source of its authority, and 
that no increase could come but by the united voice of 
all the separate States; that none could come from 
a majority vote in Congress, or from a majority of the 
people of the United States, aggregated as one body 
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politic, passed this order: *' These articles shall be 
proposed to the legislatures of all the United States, 
to be considered, and if approved by them, they are 
advised to authorize their delegates to ratify the 
same in the Congress of the United States, which be- 
ing done, the same shall become conclusive." 3 Jour. 
401. Twelve States had adopted them for some years, 
but Maryland declining, they had no effect ; and thus 
one-thirteenth of the whole population of the United 
States, obstructed action deemed almost essential to 
the safety of the whole. 

I shall note the contents of these articles succinctly. 
3 Jour. 396. 

1. They are called : ** Articles of confederation and 
perpetual Union between the States of New Hamp- 
shire," etc. (all named). 

The parties between whom it is made are not inen^ but 
States. It is a confederation and perpetual Union be- 
tween States. 

2. Its first article declares: **The style of this con- 
federacy shall be the United States of America." 

That was the name of this confederacy between States 
baptized in revolutionary blood. 

3. The second article declares: **Each State re- 
tains its sovereignty, freedom and independence, and 
every power, jurisdiction and right which is not by 
this confederation expressly delegated to the United 
States in Congress assembled. 

Observe, each State retaiiia — holds back — that is, 
it had previously possessed, what by these articles it 
retains. It retains its sovereignty, freedom and inde- 
pendence. Then it had these previously. But how is 
this, if the paramount sovereignty was in the good 
3 
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people of the CJnited States represeuted as one people 
iu Congress ? 

Again, note the distinction between the totality of 
sovereignty, freedom and independence retained, and 
the division between the powers, jurisdiction and 
rights delegated or retained. The former, which in- 
here in the civil body politic, are not impaired by a 
league or confederation to which a part of the sover- 
eign powers, etc., may be delegated, while another 
part is reserved. 

And further, note the guard against implication of 
powers in the word ** expressly." 

L In the third article it is declared: "The said 
States hereby severally enter into a firm leagtie of 
friendship," etc. 

6. By the fourth article to secure intercourse among 
the people of the different States, an inter-communi- 
cation of the rights of citizenship, mutual extradition 
of criminals, and reciprocal faith to public acts of each 
State, are stipulated. 

6. Delegates to Congress are provided for. Each 
State to elect, and re-call at pleasure, her own dele- 
gates, to support them, and each State to have but one 
vote. 

7. Mutual limitations are agreed to, upon the powers 
of the States as to foreign intercourse, or between 
themselves, or as to war, or forces — military or naval. 

8. The powers vested in Congress were important, 
but were very restricted. Congress could lay no tax, 
and raise no money but by loans and bills of credit, 
except by requisitions on the States, but with no power 
to enforce its requisition. It could call on the States 
for soldiers, and of those so raised, all of and under 
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the rank of colonel were appointed by the States. 
The regulation of commerce was left to the States. 
Congress could build and equip a navy. The treaty 
making power was in Congress, and the power of war. 

9. The articles could be amended by Congress, to be 
confirmed by the legislature of every State. The arti- 
cles were to be inviolably observed by every State, and 
the Union to be perpetual. 

Such is a compendium of these celebrated articles. 

In a letter sent by Congress with them to the sev- 
eral States, a few things may be noticed. The diffi- 
culty of a general sytem between '* so many sovereign 
and independent communities'' into which the conti- 
nent is divided, is dwelt upon, and it is recommended 
to each respective legislature to invest its delegates 
with competent powers ultimately in the name and be- 
half of the State to subscribe articles, etc. 3 Jour. 404. 
This was done finally by the signature of the dele- 
gates, " On the part and behalf of the State of ." 

7 Jour. 43. 

As already noticed, after this date Congress passed 
ordinances, " Be it ordained," etc. 

Let me call attention now to the influence of these 
facts connected with these articles upon the question 
of the relations of the States prior to their adop- 
tion . 

In the letter of Congress just referred to, the rati- 
fication is urged upon the States, *' As essential to our 
very existence as a free people, and without it we may 
soon be constrained to bid adieu to independence, to 
liberty and safety." Is this the language of a para- 
mount sovereign to his dependent vassals? of a Con- 
gress exercising (as Judge Story asserts) de facto and 
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veyed her domain in the northwest (now five States, 
containing nearly ten millions of people) to the United 
States in Congress assembled, as well of soil as juris- 
diction, for the benefit of said States, upon condition 
that the territory be laid out into States; *Hhat the 
States so formed shall be distinct Republican States, 
and admitted members of the Federal Union, having 
the same rights of 6overeignty,freedom and independ- 
ence as the other States;" that the lands so ceded 
shall be considered " as a common fund for the use 
and benefit of such of the United States as have be- 
come and shall become members of the Confederation 
or Federal alliance of the said States, Virginia inclu- 
sive," etc. 9 Jour. 47. Congress unanimously ac- 
cepted this deed of cession. 

This deed, and Congress is estopped to deny it, 
proves 

1. That Virginia, and not Congress, had exclusive 
right of soil and jurisdiction to the territory thus 
ceded. 

2. It was to be laid out into distinct States. 

3. They were to be admitted into a Federal Union. 

4. They were to have, as the others had, freedom, 
sovereignty and independence. 

6. The tie between the States was a confederation 
or federal alliance. 

6. Each State, as such, had a separate claim on the 
fund. 

7. Congress, under the present Constitution, has 
recognized this by the bill for the distribution of the 
proceeds of the sale of these public lands among the 
several States. 

In Gibbons v. Ogden, 9 Wheat. 187, Marshall, C. J., 
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in speaking of the argument at the bar. as to the re- 
lations of the States prior to the present Constitution, 
by one comprehensive statement may conclude all 
comment on the foregoing facts : 

** It has been said that they (the States) were sover- 
eign, were completely independent, and were con- 
nected with each other by a league. This i> tnie,^* In 
this language he spoke the opinion of the whole court. 
And if this was true under the articles of confedera- 
tion, a fortiori it was true before their adoption in 
1781. 

In Wheeler v. Smith, 9 How. 78, Mr. Justice McLean, 
speaking for the whole court, said : 

** When this country achieved its independence, the 
prerogatives of the crown devolved upon the people 
of the States, and this power still remains with them, 
except so far as they have delegated a portion of it to 
the Federal government. The State as a sovereign is 
the parens patritz.^^ 

Thus, at the close of the Confederation, we find the 
States related to each other, as free, sovereigfi and in- 
dependent States, united for common benefit by a 
league, confederation and federal alliance; whose 
name and style was *' The United States of America; '* 
a confederacy, whose units were States ; and not one 
civil body politic, whose units were men. 

IV. Constitutional Era from 1789 to 1861. 

I propound the following problems for solution : 

First, Who ordained the Constitution, and what is it ? 

Second, What the relations of the States to the 

Government thereby established, and inter se f Is the 

Union organic or functional f Is it Staaten-hu/nd or 



bundta-Staatt Isa new olvll body politic CTmt«dT H 
BO. aro Its units. SMtM or men? 

1. In Buaner to the flrat question, I over that tbe 
States, as free, aoverelgu end ludepeiideut civil bodiea 
politic, ord&lned the Constitution; and tbat it ia a 
Federal compact between tbe States, hj whicb a icot- 
ernmeiit bas been eatHbliebed. wbieh ie a I>emoGratic- 
Republican and a Federal govern me nt ; supreme 
witbin the limits uf the delegated powers, over tho 
Qoiiatitatiotis and laws of tbe several States, and bind- 
liiK and riperatiiig upon the citizens of all the States; 
and b7 tbe terms of wblcb. certain rights and privi- 
leges of the citizens of eacb are inter-communioated 
to those of eretf ntber. 

The confederation hsd two leadini; vices. 111 tbe 
opinion of those who advocated its substitatlon by 
tbe present Constitution. 

First. " In the principle of i,EotBt.ATiON for States 
or GovBRHMEKTS. Ill tbelf corporalf or colUctivt 
eapacities, and as coiitradlstlngulsbed from tbe ixdi- 
vii>uAi.e of whom thej consist" (Hamilton, No. 16, of 
Fed^lat). 

Second. "It bas not a little contributed to tbe in- 
flnnltles of tbe existing federal system, that It never 
had a ratification bj the Fbuplb. Besting on no bet- 
ter foundation than the consent of the several leglsl^ 
tures. It has lieen exposed to frequent and Intricate 
questiinis concerning the valldit; of Its powers; and 
baa. In some Instance!, slven birth to the enormous 
doctrine of a ri);ht of IcKislative repeaL Owing its 
ratlflcattou to the law of a State, it has l>eeD contended 
that tbe same authority mifcht repeal the law by wbiob 
it wM rktlfled. However groM a berety it may be to 
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maiutaiii that a party to a compdct has a right to re- 
voke that compact, the doctrine itself has had respect- 
able advocates. The possibility of a question of this 
nature proves the necessity of laying the foundation 
of our National Government deeper than the mere 
sanction of delegated authority. The fabric of the 
American Empire ought to rest on the solid basis of 
THE CONSENT or THE PEOPiiE." (Hamilton, No. 22, 
Federalist). 

This latter vice is that with which we have now to 
deal. The confederation was ratified by the delegated 
authority, the legislature of each State. The Consti- 
tution of each State rests upon the will of the people 
of the State, as the sovereign civil body politic. This 
defect in the confederation would be cured by making 
the new Constitution rest on the same basis as the 
State Constitution, viz.: the consent of the people of 
each State. That this is the meaning of Mr. Hamilton 
in the passage just quoted, will be obvious from the 
language of the other authors of the Federalist. 

Mr. Madison, in the <39th number of that great series 
of papers (written to induce New York to ratify the 
Constitution, and therefore a co-temporaneous expo- 
sition, which, leading to the adoption of the Constitu- 
tion, has always had great weight in its construction), 
says: ''This assent and ratification is to be given by 
the people, not a^ individuals composing one entire no- 
tion^ but as composing the distinct and independent 
States to which they" (the people) ''respectively be- 
long" * * * "That it will be a /ederoi and not a 
national act, the act of the people, as forming so many 
independent States^ not as forming one aggregate nation^ 
is obvious from the single consideration, that it is to 
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result neither Irom tbe deolaloii of a majaiitg ot the 
peopU of tbe Uuluu, nor [rom tbat ot a maiority of tbfl 
Statu. It must reiatt from the tiiiatifmous aesent of 
the eevenl States that are paKles to it, difFerltii; no 
otherwise from their oidluacy assent, than Its belug 
expressed, uot by tbe let;islatiTB autboritv, bat bj that 
of tbe people themselves. Were Ifw people regardrd in 
thl» traiuacNoii aa forming one nation, the will ot tbe 
majority of the aholepeopU oftht United States ^oixld 
bind the minority; In the same manner aa the majorlt}' 
in each State must blud the ininorlt]'. • • • Each 
State in ratifyiTia tbe ConatittUion Is oonaldered as a 
toreretf/n body, in dependent of oil othen, and 011I7 to 
be bound b^ its own voluntary act." 

In the Viifcinia Convention, called to oonaider tbe 
Federal ('oustitutioii In June, 1TB6, when ooufronted 
by the question of Patriok Hanrj, wbj the preamble 
said, "we, tbe people," and not"we, tbe States." 
(Mr. Henry was u<it a member of tbe Federot Couveu* 
tlon), Mr. Madison replied, "Who are parties to itT 
The people, but tiot tbe people as oomposliig one gretU 
body, but the people at oompoaUig thirteen iiovereignHet, 
Were it. as the Kentleman asserts, a eonsolidated gnv- 
erninent, the assent of a majority of the people would 
be aufflcient for its establishment, and as a msjoritj' 
have adopted It already, the remainiuK State* would 
be bound by the act of the majority." • * * "It 
would be now binding on the people ot this State with- 
out havinK had tbe privilege of debating upon it: but, 
sir, nu State is bound by It. as It Is, iciUiout Us iiwn 
conaeuV (Vinclnia Debates In Convention ot 1768, p. 
T6.) He then proceeds to show tbat aa the confedera- 
tion rested ou tbe oousent ot the State LcKialatures, 
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the Goustitution was to rest on the authority of the 
people of each State. 

After this reply, this objection of Mr. Henry was 
not again advanced. 

But we are not left to rely upon authority. The 
facts are conclusive. 

Mr. Hamilton had very early suggested a change in 
the system of the confederation, and others united in 
his views ; and in 1786, a convention of five States at 
Annapolis proposed another coiivention to meet at 
Philadelphia in May, 1787. 

Congress passed a resolution, that it was expedient 
to hold '' a convention of delegates who shall have 
been appointed by the several States " for purposes 
named therein ; and hereafter to be referred to (12 
Jour. 13, 14). The action of said convention was to be 
reported " to Congress and the several legislatures," 
and to be *' agreed to in Congress and confirmed by the 
States." 

It met May 14, 1787. 1 refer to its official journal, 
called the Journal of the Federal Convention. (Jour. 
59.) 

It states that ^* in virtue of appointments from 
their respective States^ sun dry deputies to the Federal 
Convention appeared : but a majority of the States not 
being represented," there was an adjournment until 
25th of September, '* when, in virtue of said appoint- 
ments, appeared from the States of Massachusetts, 
Ruf us King ; New York, Robert Yates and Alexander 
Hamilton, etc., etc. 

The election of General Washington as its president 
was made by States. 

The credentials were read. (Jour. 17 to 58.) 
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The aredeiitiHlB were from the State l^lsUtaret of 
every State t>ut Bbode Island, whioh was uever prsHot 
111 the ooiiveiitloii. Thej all aathorlied b conference 
to revUa the exiatinK systeni. but all required report 
to the Stnta for GonSrmatioii. 

The rules adopted gave each State one vote onl; — 
□onstiluted seven States a quorum, etc. (Jour. 112, et«. ; 
'.iMad. Pap. 724. etc.) 

On the vote upon the Cniiatltutlon. tbe Journal 
states : (p. 386), " It passed in the afflrmBtife, all the 
Statet concimiiig." 

Upon the attestation of the act (p. 389) whiob was 
in this form: " Done In convention, bj the iinaii'mox* 
eo<inrnt of the Slatta grrfMnl." etc. ; " all the States an- 
swered aye." 

Governor Morris moved to refer " the plan to one 
Cenerol convention chosen and authorized by the peo' 
pie, to coiiBlder, amend and establish the same." This 
looked more to the action ot the people iu the v^gre- 
gate, ns one people, than any other proposition ever 
offered. It was not even seconded. {Mad. I>ap.p. IIU.) 

Mr. Hamilton proposed to submit the plan to Con- 
fvse, and If " ngreed to by them, it may be oommuui- 
CHted to the legislatures of the eevarnl States," to be 
lltjiilly ntifled by "a Convention of delegates in each 
Sfirlf, to be choaeii by the pfople Uiereo/." Because it 
conditioned the plan on the will of Congress at all, it 
was rejected. Ayes, 1 State; noes, 10 States. A re- 
newal of the propnaitlon to require the approval of 
Congress was rejected— iwm. con. |3 Mad. Pap. ^38- 
1540'16U; Jour. 8*9-60.) 

The resolution Qnally adopted was, that the Consti- 
tution iMlald before Congress, and be "submlttM. '»>'«■ 
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convention of delegates chosen in each State by the peo- 
ple thereof n under the recommendation of its legisla- 
ture, for their assent and ratification ;" and that each 
convention notify its action to Congress. (3 Mad. 
Pap. 1570-71.) 

Pursuant to this resolution, Congress, on the 28th 
September, 1787, sent a copy of the Constitution '* to 
the several legislatures, in order to be submitted to a 
convention of delegates chosen in each State by the 
people thereof,** etc. (Jour. Cong. 160.) 

The ratifications by the several States may be found 
in the Journal of Fed. Conv. 392 et 8eq, I give speci- 
mens: 

" We, the deputies of the people of Delaware State 
* * * do assent to, ratify and confirm the said C'On- 
stitution,*' (called a Federal Constitution in a previous 
recital, p. 392.) 

Pennsylvania — ** In the name of the people of Penn- 
sylvania." *' We, the delegates of the people of the 
commonwealth of Pennsylvania," **in the name and 
by the authority of the same people," do ratify, etc. 

New Jersey — ** We, the delegates of the State of New 
Jersey, chosen by the people thereof," do "for, and in 
behalf of the people of the State of New Jersey," 
ratify, etc. 

Connecticut — ** In the name of the people of the 
State of Connecticut;" ** we, the delegates of the peo- 
ple of said State," do ratify, etc. 

Massachusetts — *^In convention of the delegates of 
the people of the Commonwealth of Massachusetts," 
we '* do in the name and in behalf of the people of the 
Commonwealth of Massachusetts," ratify, etc. 

Georgia, Maryland, New Hampshire, Virginia, New 
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York and South CKruliiiK. ratified lii aubstaiitlall; 
aimltar tonn. viz. : " do in the tmme and on behaJf ol 
ths people of each State, ratitj, etc." Vinciiiia added, 
"herebf annouuoiiiK that the uid (^jiiBtitution U 
binding uiion the taid people " (of Vireiiiia) "aeoordlug 
to an autheiitic copj hereto annexed, etc." 

The people of eaob ot eleven States thus mClSed the 
Constitution — eleven of the thirteen membere of the 
then oorifederation and perpetual Union ; and two, 
Rhode Island and North Carolina, never ratiOed until 
after the CoiiBtitutlun and new government under it. 
went into full operation, during which interval, from 
Uarcb 1, 1TS9, to Ma? '29, ITOO, in the case of Rhode 
Itlaiid : to November 21, 1789, in the oaae of North 
Carolina, the ITonstiiutiun had no force in either ot 
them. But, moreover. In deference to the articles ot 
confederation, the new Constitution, bj its leveutb 
article, was not to be estnbllabBd at all, unless nine 
State* ratified. Then, five States oould have rejeot«d 
for all; or Hcoording to the census of 1T90. five State*, 
with one-seventh of the population of the United 
States, could have defeated it aa tt> all. 

In the presence of these facta, if asked, who formed 
the Constitution, can there be but one answer! The 
States; not the State leRislatures, or States as Qovern- 
ments. but l^pfop'c of each Slatt (as a eirit body poli- 
tic), Bi the delegating authority, contradistinguished 
from the delejiated authority — the people ot the 
State— and not its government. This It was, that 
was to heal the vice ot the ooutederatlon. The Coii- 
Btitutiou is adopted by the people ot the States. The 
aontederation by the legislatures ot the States. Each 
was adopted by separate State action, aud they differ 



46 



only as to the nature of the State authority from 
which each proceeds. 

But we are now confronted with the famous words 
of the preamble to the Constitution. Does it not say 
that " we, the people of the United States »» ♦ ♦ * 
"" do ordain and establish this Constitution ?'* It does, 
but what do the words mean ? 

This obstruction is not formidable. Two proposi- 
tions may be laid down. 

1. These words are descriptive of the parties, who 
do the deed — not of those, who do not. 

2. They describe the party to the deed, not a party 
who shall exist in virtue, or as a result of it. 

If, then, these words describe those who ordained 
the Constitution, we may know their meaning by 
learning what is the fact. 

Did the people of the United States, as one people, 
one civil body politic, adopt or ordain the Constitu- 
tion? When? Where? How? So far from it, Con- 
gress, the only organ of all the States, had nothing to 
do with its adoption, and were expressly and purposely 
shut out from all intervention in it, except as the 
medium of sending it to the true ordaining authority. 
To interpret the preamble then as meaning ** the one 
people of the United States," is to interpret it as 
meaning an historic falsehood, and one which could 
deceive nobody at the date of its utterance. 

On the contrary, we know, and have shown, that 
the people of the States, as separate and distinct 
civil bodies politic, did ordain it. The legislatures 
of the States elected the Convention, which pro- 
posed it, not Congress; nor all the States, as one, 
in any form. The States voted as such in the Fed- 
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eral Convention, as equal States. Thej signed it in 
convention by States. They declared it was done by 
the unanimous consent of States. The people of each 
State ratified it for itself, alone, bound only by its 
own act, and binding no other State. It went into 
operation between eleven States, because eleven 
only ratified, and did not bind two, who refused to 
ratify; that is, the United States, as an unity (as 
it is claimed to have been), embracing thirteen States, 
could not, though eleven consented, bind two, who 
dissented. 

If, therefore, the words mean "we, the people of the 
United States" (that is, the people of each State of 
those united, acting for itself, and all co-acting to the 
same ratification), ordained the Constitution, it speaks 
truth. If otherwise, it speaks falsehood. 

It must be admitted, that the words are susceptible 
of either meaning ; but that should be adopted, which 
is consistent with facts, rather than that, which is 
contrary to them ; and the trouble was, perhaps, in 
the non-use at that day of the plural form to the word 
*' people." But when we speak of the people of Europe, 
we surely would not be held to mean, they were one 
civil body politic. 

But a little care in investigation will dispel all 
doubt. 

"We, the people of the United States" * * * 
" do ordain and establish this Constitution for the 
United States of America." Let us seek the meaning 
of the terms, "United States," and "United States 
of America." 

The articles of confederation under which the mem- 
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bers of the Convention were then living, give their j 
meaning. 

"The style of this Confederacy shall be the UniU 
States of America.'^ Art. of Confed.» § 1. What Conrii 
federacy? The articles answer: '* The ooufederati^pt 
between the States of New Hampshire" (naming «89, 
etc. Then the '* United States of America^* m$0KkS 
*' the Confederacy between the States of Ne'w fflNnp- 
s/itre," etc. 

Substitute (algebraically) this meaning in the-|i|r6- 
amble to the Constitution, and it will read thus : H}. 

We, the people of the Confederacy between the Stai|i 
of New Hampshire, etc., do ordain this Constitution IS^ 
the Confederacy between the States of New Hamft 
shire, etc. We, the people^ not the legisloitures^ of tl^i^ 
Confederated States of New Hampshire, etc., knowi|t{j 
as the United States of America, not as one civil body' 
politic, but as a league, [an ailiance, a confederation 
and union between many civil bodies politic. 

And this is more obvious from a further fact. Th«'" 
preamble declares, '* We, the people of the United 
States," etc., *' in order to foim a more perfect Mrw*o»,'*^L 
etc. More perfect than what? Clearly, than the perpet- 
ual unio7i now existing. But that was a confederation. 
The preamble does not say, to change it from a union 
of States, into a union of men in one civil body politic; 
but to form a more perfect union or confederation be- 
tween the United States than now exists, more perfect, 
in acting immediately on men and not mediately 
through States, and more perfect, in resting on the will 
of the people, rather than of the legislature of each 
State. And this is clearly the meaning of Chase, 
C. J., in Texas v. White, 7 Wall. TOT. 
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That this is the key to the constructiou is further 
evident .from many facts in the debates of the Cod- 
»iition. Mad. Pap. 796, etc., 846, 861, 1184, and from 
lers already referred to. 

[n the first draft of the preamble (Mad. Pap. 735) it 
** We, the people of the States of New Hamp- 
etc. (naming all). That form was preserved in 
$port August 6, 1787 (Mad. Pap. 1226), and was 
bed nem. con. August 7, 1787. Mad. Pap. 1243. 
le committee to revise the style (Mad. Pap. 1532, 
\) of the Constitution, as it had been adopted in 
kil, reported the preamble in form, as it now stands, 
>tember 9, 1787, to which no objection was made. 
fNow, either the committee on style changed the sub- 
mtial meaning of the preamble without objection 
>y the Convention; or, as it stands, it must mean 
rhat it did when, naming all the States, it was adopted 
;m. con. Clearly the latter is the truth. 
But I may be asked, why the change of form. Sev- 
eral reasons may be assigned. 

(a) Rhode Island was named in the first draft as one 
of the States ordaining the Constitution, but was not 
present in the Convention, and might, therefore, never 
become a party. The change is additionally signifi- 
cant evidence that she could only be self-bound. 

(6) By article 7 of the Constitution of the United 
States, the Constitution could operate between any 
nine States, who ratified it, but in none other. In the 
first draft, thirteen were named as parties ; and yet 
none could say which of them would ratify, or which 
would be the nine parties to it. The names should 
not have been stated until it was known who would 

ratify. 

4 
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(c) New States were to be admitted. It would be 
awkward to name iu the body of the paper a part only 
of those who would be parties to it. 

(d) The words ** United States" meant the States 
united iu confederation under existing articles. The 
use of those words would embrace all who would be 
so united, under the same name under the new Con- 
stitution. The words ** United States " in the present 
Constitution were imported without definition from 
the old articles, where they had the meaning of con- 
federation and perpetual union between the States 
named. And the article 6th of this Constitution, 
makes the United States responsible under the Con- 
stitution of the United States for all debts and en- 
gagements of the United States under the Confedera- 
tion. It is the same United States though bound by 
new terms. Federalist, No. 43, shows this. 

In confirmation of all this I need only add one passage 
from the famous opinion of Chief-Justice Marshall in 
McCnllough y. Maryland, 4 Wheat. 403. He is arguing 
that the Constitution was the act of the people, and 
says, '*It is true, they assembled in their several States ; 
and where else should they have assembled ! No politi- 
cal dreamer was ever wild enough to think of break- 
ing* down the lines which separate the States, and of 
compounding the American people into one common 
ma^s. Of consequence, when they act, they act iu their 
States. But the measures they adopt do not, on that 
account, cease to be the measures of the people them- 
selves, or become the measures of the State govern- 
ments." 

Now, what is the Constitution thus ordained ? 

It is a Federal compact between the States. 
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TbU TMnlU from the views Blready preseuted. For 
if the people ol each State unite apou termi onu- 
t«1ned in a paper, adopted by all at binding upon 
them; thU !■ a Federal compact. 

Bat I urn not left to this deduotlon. The ooiiveu- 
tlou of Ave StHtflS «t AiinapollB (already referred to) 
addreflied all the States, and called " for an exertion of 
the united virtue aud wisdom of all the membcrg o[ the 
Confrdcnicv." and proposed that tbe Stat«9 should hold 
a aonveiitiiiii " to devise such further provisions as shall 
appear to tbem iieoeasaTT tu render the Voii»lltiUion 
of tlie Fedrral govtriunetU adequate to the eii^nolei 
of the Union." Had. Pap. TOe-S. Congress, in re- 
sponse t» a letter of Instruotlons by New York to her 
delegates, recommended "that a convention of dele- 
gates, ivhu shall have been appointed bj the several 
StateH, he held at Philadelphia, for the sole and ex- 
press purpose of revlslnf; the artlolss of oonfedera- 
tion, nnd reporting such alterations and provlsioiis 
therein as shall, when agreed tu." eto.. "render the 
Federal Cotntitutlon adequate," etc. I'i Jour, Cong. 
1B.U. 

In the oiedeiitlals of the delefcates to the Federal 
Convention you will Snd the same purpose eiprested 
by BTery State, to revise the Federal ConntUiUinn. to 
advance the Fttlerai Union, to strengthen the Federal 
OMernmetU. 

Note, that the articles of confederation in these 
reoitals are called a Federal Cmatautiou ; that the pur- 
pose WHS to revise and amend them, not to ohange 
mdically the Union; that the Confederation is called 
a Feileral Union — and the purpose was to preserve and 
perfect that Federal Union, which was a Confederae^ . 
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and it was to be ratified, before biudiDg any State, bj 
that State itself. 

It will not do, therefore, to say that the Gonstita- 
tion is different from the articles of confederation, b^ 
cause it is called a Constitution. The articles were so 
called by Confess and all the States, and the Cou- 
ventton only was designed to revise and amend them, 
not to change radically the character of the relations 
between the States. 

In the letter of the Convention to the States, it ap- 
pears that the Convention only proposed by a different 
organization of government to effect the same general 
purpose. The new government is called a general gov* 
emmeut, a Federal government ; and there is no hint 
that the confederate nature of the Union had ceased, 
but only that a change in the functional action of the 
government was intended. 

In the first Congress the Senate addressed President 
Washington, and he replied, both calling the Union 
** a Confederated Republic.^^ 

Mr. Hamilton, in the 9th number of the Federalist, 
talies special pains to show that the confederate rela- 
tion will subsist between the States under the Con- 
stitution. He maintains that the Constitution created 
a Confederate Republic; that the government is a 
Federal government, and that, despite the inequality 
of power of the States in the government, and the fact 
that it operates on individuals immediately and not 
mediately through States, while the preservation of 
the separate organisms of the States, though in sub- 
ordination to the general authority of the Union, is 
secured; the new Union is *' in fact and in theory an 
association of States, or a Confederacy.'* 
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Uawaobusetta and New Hampshire tu thoir acta of 
mtlflcatloii apeak of the Conetltutiuu aa a. "uen" 
ConMltntion, "as an eiplioit and aolpmii oompact," 
and of th« Kovenimeiit as * Faderal oue. 

Bat tbe t!onititatloii eatKbllihes its own oharaoter. 

1. Tbe preamble deolarea It to be a Coiistltntiou 
"tor the Uuited States of America " (the name of tbe 
old Confederation), and the Coiiatitutiou aaja it li 
" done by the States." 

2. It declares it (when ratified bj the ooiivautiona 
of nine States) shall be established "beluesn the States 
BO ratifying tbe same." Thla ia the aame form, aa in 
the articles of confederation, which are raoltad at Iw- 
tng " bttWMii tbe States of New Hampshire," eto. 
Compacts, confederation*, bind twticran tbe parties to 
them, Biid they bind apoD eaeh, because made brtamn 
all the parties. 

8. ** All debta contracted and engagements entered 
into before the adoption of this Constitution shall be 
M valid against the United States under thii Cunstl- 
tallou M under tbe Confederation." C. U. S., art. 6, 
ol. 1. 

They were valid against the United States as a Con- 
federaoy. Thfty are valid agaiiiac the same. thoUKb 
under the C'liistltutlon. 

In this clauBC the leml succeislan of the United 
States under the Constitution to tbe United States 
under the Coiifedemtlon Is established. By tbe pre- 
amble, ordaining a more perteoi union than the former 
one, tbe political orfcaniam of the United States under 
tbe two system*. Is shown to be tbe same. And by the 
reaaoDluK of the 43d nomber ot tbe Federaiiut as to 
the det>U and engagement* of the United States uudsc 
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the Confederation, the moral obliji^ation of the gov- 
ernment under the two systems is clearly maintained. 
So that the absolute identity of the United States, 
legally, politically and morally, under the Confed- 
eration, and the Constitution cannot be doubted. 

4. The Constitution is full of stipulations between 
the States, which are permanent. All limitations on 
State power. Art. 1, §10; the provisions as to faith 
and credit to each other's records and acts ; as to re- 
ciprocal privileges of citizenship; as to surrender of 
persons held to service; as to extradition of crim- 
inals ; are all stipulations of a compact between the 
States. 

The Constitution is then a Federal compact between 
States, ordained and established by each of them for 
itself and in federal union with others. 

My second inquiry is, what relations do the States 
hold to the government, and inter se, by virtue of 
the Constitution ? However they may have been be- 
fore, has a change occurred? are they organically made 
one ? or only functionally one ? Is a new State, a com- 
positive State, created out of many, which are thereby 
extinct ? or are there still many States, and yet one 
State? 

I have said the Constitution is a Federal compact 
between the States, by which a government has been 
established, which is a Democratic Republican, and a 
Federal government. 

That it is a Democratic Republican none will deny, 
nor is it less a Federal government. 

A Federal government is one, in whose organism 
States are factors, through'which States as such, act 
with their united powers. 
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lu this BBiiM I aver, that there is no iict of aiif de- 
partnwiit of the K<"»'^i'i>Biit of the Uiiited States. 
aud ni> tuootluii or the United Stntee novei'iiiiieiit, 
which is not mediatelj ur immediatvl; impelled bj 
State authuritj. 

1. Cougresi. 

(a) Senate. As in this bodj, each Slate by Itx legis- 
lature eleotB two SeiiBtors, the equality ol States, aud 
their power as such, throuiih their Koveniineiita, ia ob' 
Tiimt. Colorado, with 40,000, is the equol iit New 
Turk with her 4,800.000: or one mnii in C-ulomdo is 
equal to 1U7 in New York ! (I take census ot IBTO-I 

(b) Mouse ot RepresentativeB. In thia body, the 
tqaality of the Sutes is at an eud. Tbe will ut the 
State is expressed bj its votiug populatitin. But this 
house is the representative of the States, and fur tbe 
followluR reasons: 

Tbe Constitution so deolarea in these quotations. It 
■hall be "ouniposed ot members chosen every sjcoiid 
year by the people of tbe seoeriil HUiUt." ^' Kach 
Slate shnll have at least otte Repnsmtatire." etc. Art. 
1. 1 2, c1, 3. -- Wben vaoanaies happen In the reprt- 
terUatioii from any Stait. the extcrititt aiilhorily thereof 
■hall issue writa of election to nil aucb vnpajicies." 
Art. 1. 1 2. cl. 4. Tbe number ot Klectors in each State 
(ball be "equal to tbe whole number of Senators and 
RepresentatiTes to which enc't Miite may be entitled 
tn tbe Congress.- Art. 2. I 1. ol, Z. In any vote tor 
President, in the House of Representatives, "tbe 
repreteiitation friim farJi Slule having one vote." 

Again. This appears by the (act that the repreaeu- 
tatlvo must inhabit the State be represents and be- 
ciinse be represent* It : tbftt each State, however snu-lU 
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has oue representative, so that Colorado has oue for 
her 40,000, though New York and other States have 
only one lor every 137,000 ; or the representative ot 
the 40,000, beoause they are the people of a State, has 
more than three times the weight of one from New 
Yorli: ; and thus there is and can be no confusion of 
citizens of one State with those of another in repre- 
sentation. The citizens of each are distinct because 
in separate States. 

Again. The suffragans for representatives are pre- 
scribed by the State, and by the State alone. The 
voices, which speak through the representatives, are 
such as the Statei ordains. And if the State chooses 
to elect all her representatives by general vote, she 
may unify her State sentiment in proportion to her 
population; or if Congress, under the Constitution, 
makes the election by districts, the State may^so dis- 
trict herself as to organize her power as she pleases. 

These facts demonstrate, that the votes of States 
are taken in the House of Representatives, though 
the number which each has depends on its population, 
so as that each shall have at least oiie. 

The States speak in the Senate through their legis- 
latures; in the House of Representatives through 
their voters; the legislatures and the voters being 
established and ordained by the States. 

The effect of this obviously may be to defeat the will 
of the majority of the people of the United States, 
considered as a whole, for while in the lower House 
the States of Nevada, Colorado and Oregon together 
have only enough population for one representative, 
on the basis of apportionment, they have three votes 
as States; and iu the Senate a majority of States 
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(takiug tha Bmallast) hare only nine millious, while 
the remainder have twenty-nine milUoni of peuple; 
&nd that one-toDrth of the whole people (38.000,000 by 
the census of 1870) may drteal the wlllof three-fourths : 
and It tbe people ot the States In the minority are 
nuanimoui iu favor ot a meaaure. and those in tha 
majotity at« nearly divided, four and a half niillloiia 
oonld obstruct tbe will ot thirty-three mlllioiii. or one 
man in a small State obstruct the purpose of seven 
and a half in a large State. All this is the result of the 
fact, that Slates are Iht facton in l^lslatlon of Con- 

2. Executive. 

The President Is ohoseu by eleotors. Each State 
shall appoint, as its legislature may direct, electors 
equal in number to its Senators and Representatives. 
Const. U. S.. art. 2, 1 1. el. i. 

The eleotors meet, not in one body, but In their re- 
(pectise States. Id., ol. 3. 

By this mode Colorado has three electors for her 
40,000. or one for every 13.000 people. New Torlc 
thirty-five for her 4,800.000 of people, or one for evety 
120,000; or the potency of one Colorado cltlten is equal 
to nine in New York. 

But if au eleotion fails In the electoral colleges, the 
President Is elected In tbe House ot Representatives; 
where Oolorado's one Representative has one vote, 
and New York's thirty-tbree Representatives hare 
but uae vote; or Colorado, with taOOO. is equal to 
New York with 1.300,000; or one man in Colorado 
welKh* M much in choosing a President as one hun- 
dred and seven men In New York ; and so, it there is 
no eleotion of a Vice-President, tbe Senate eieota uu^ 
tbe Inequality is Ibe same. 
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In both cases nine millions (in twenty States) may 
elect a President over twenty-nine millions (in nine- 
teen States) ; or if the twenty States are nearly di- 
vided in sentiment, and the nineteen States are unani- 
mous, four and a half millions of vo'ters may elect a 
President and Vice-President over thirty-three and a 
half millions! 

All this results from the fact, that States are the 
factors in electing the executive. 

But as each State appoints, as its legislature directs, 
and the counting of the electoral votes, certified by 
State authority, only is left to the two Houses of CJon- 
gress, it has come to be decided in our day, that a 
fraudulent or illegal return by State officials may palm 
upon the whole country, by their act an executive, 
whom the country has not elected ; and it is held that 
the whole Union has no organic power to defeat the 
fraud of the officials of the State of Colorado! and 
that thirty-eight millions cannot gainsay the fraudu- 
lent act of officers appointed by 40,000. Whether 
this be a right or wrong decision it shows the poten- 
tiality of a single State in making an executive for 
thirty-eight States — of 40,000 men to control 40,000,- 
000! or of one to defeat the will of 1,000. 

That these results are not fanciful, the patent fact 
faces us to-day, that the present executive of the 
Union was elected by States, though he fell short by a 
quarter of a million of having a majority of the pop- 
ular vote. However pleaoant to some or unpleasant to 
others it may be, this is the consequence of having 
the election of an executive by States, rather than by 
popular vote. And in the choosing of electors, each 
State may consolidate its whole force as a State by a 
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general election, and R majority of one vote tor elec- 
tors in New York, nill give her solid Stnta strength to 
her favori te . 

S. JudlciHry. Hot* U it constituted? Judges and 
nil oihor offlcera are nomiiialed bj the I'resideiit, mid 
Appointed b; mid with the fidviee aiid content of the 
S«n8te. 

MomiiiaOun oomes from the President, vrhuse elec- 
tion depends on the senatorlHl factor In the electoral 
college, which repreaenta State equalltf. as well as on 
the representative taotor, which may not represent the 
popular strength ot the State: or In one event, may de- 
pend on ths equal vote of the States in the House of 
Represnii tati vea. 

CuiiQrmatloTi <>[ the nomination is made by the States 
with equal voioe in the Senate. 

A like ooursn of ressoiiiiig. as before adopted, will 
ebow tbnt In many oases, a small popular miiioHty in 
* DiKjorltr ol the States may appoint every Judge and 
every officer of the United HUitea against the will of 
Bii overwhelming popular majority ; and this is due to 
the fact, that States are the /actors in all offloial ap- 
pfilntments. 

Let me now call attention to aomeol the great tuiio- 
tliins of (covemment. 

Take the war power. No war can be declared but 
by the vote ol CuiigreBS. It the HoUBe of Kepresen- 
tatives agrees. It will result that the popular will in a 
large degree cuiicura. But It the Senate dissents, a 
necessary war may be prevented by nine millions 
of people MCalnst twenty-nlmi millions. 

Take Che milllia. It may be organiied. armed and 
dlaol^tned under laws of Congress, but cannot be offi.- 
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cered or trained but at the will of the States. Nou- 
action by States would disband the militia. Const. (J. 
S., art. 1, § 8, cl. 15. 

Take the treaty power. The President by and with 
the advice and consent of the Senate (two-thirds con- 
curring), may make treaties . Two-thirds of the States 
(fourteen millions) may make a treaty, proposed by 
the President elected by a majority of States (nine 
millions) against the will of one-third of States (twen- 
ty-four millions) ; and one State more than one-third 
of the States (3,600,000) may defeat a necessary treaty 
advised by one State less than two-thirds of the States 
(thirty-five millions) . 

The amendment power. A recent very able writer 
(Mr. George Tichnor Curtis) has said that 'Hhe pro- 
cess of amending the Constitution seems scarcely 
reconcilable with the hypothesis that the Constitu- 
tion is a compact between independent sovereign 
States." 

Let me examine this question. On the threshhold 
two things are obvious. 

First. That the insertion of the clause in the Con- 
stitution, whereby amendments may be made without 
the unanimous consent of the States, implies, that 
without that clause, the framers of the Constitution 
knew no amendment could be made without such 
unanimity, and that a stipulation by unanimous con- 
sent was needed to dispense with unanimity in the 
case of future amendmedts. This is a strong argu- 
ment in support of the continuing entity and sover- 
eign control over any changes in the Constitution by 
each and all the States. 

Second. The powers of the co-paotors to agree to the 
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makiiifi; ameudmeuts without the consent of all, was 
a sovereifcti power, which each could exercise without 
prejudice to itself in any other respect. 

But it will be seen that the gruards against detriment 
to the rights of each were made very stringent, and 
were put into the hands of the States ; while the lack of 
unanimity provided for was necessary to prevent fac- 
tious obstruction by one State to needful changes in a 
permanent system of union between so many States. 

The proposal of amendments could be defeated by 
one State more than one-third of the States in the 
Senate, or by one more than one-third of the legisla- 
tures of the several States. Const. U. S., art. 5. 

When proposed, the ratification of the amendment 
could be defeatcid by one more than one-fourth of the 
States. 

To state it numerically, ten States containing two 
millions of people could defeat an amendment ratified 
by twenty-eight States containing thirty-six millions 
of people; or three-fourths (eighteen millions) of 
States could ratify, though one-fourth (twenty mill- 
lous) of States rejected ; but in this last case, for the 
protection of these populous States, two-thirds of the 
House of Representatives must have proposed it, 
where their voices would be prevalent over the smaller 
States. 

These guards were considered ample, because re- 
quiring au extraordinary combination of populous 
and small States to fasten any amendment on the 
Constitution. 

But there were certain fundamental questions, which 
were specially guarded, that no amendment as to the 
slave ti*ade or taxation should be made prior to 1808 at 
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all ; and that the equal suffrage of States iu the Seuate 
should never be taken from a State, wittioiit its con" 
8ent, 

This last provision, fixing irrevocably, unless with the 
consent of each State, its equi-pollency in the Senate, is 
clear evidence that no change in this respect can be 
made but by a new compact, to which each State, as a 
pactor, must be a party. It proves the coutiuuiugand 
perpetual independence of the State, continued for its 
own protection against the vox majoi'itatis^ whether 
of population or of States. This provision proves 
more. If the State was not to be preserved as an 
equal in sovereignty despite a difference in popula- 
tion ; if its distinctive type of polity was not thus to 
be secured, there is no assignable reason for thus 
shielding its equality in the Senate against all aotiom 
but at its own will and by its own consent. 

This equality because of sovereignty is the only per- 
manent and unchangeable principle iu the whole Con- 
stitution. States can never be destroyed but by their 
own separate will. 

Taking the whole clause it shows that amendment 
must always be on State ratification, either by its sep- 
arate legislature, or its convention (that representa- 
tive of the civil body politic, which had originally 
ratified the Constitution). 

Thus Colorado, with its 40,000 people, is secured 
from being robbed of its equality of power in the Sen- 
ate of the Republic by the voice of thirty-seven States 
and thirty-eight millions of people. 

States are, therefore, the factors in amending the 
compact. 

From this review is it not obvious that without the 
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ooiitiiiiiiiig exlsteiiee of States aud State fi^overnments, 
de jure and de facto, the Federal Koverumeut would 
perish? 

Suppose the legislatures refuse to elect Senators, 
where would be laws, treaties, officers ? Suppose the 
States should not provide for electors, where would 
be the executive ? Suppose only one-half should refuse, 
the government would fall. If the States in their full 
autonomy, as such are pulled down, the Federal Sam- 
sou would be destroyed amid their ruins. 

But another view may be presented, which touches 
delicate ground — the States were designed to be 
guardians of the liberties of the people against the 
usurpations of the Federal Government. 

I quote from the language of one of the early writers 
upon our federal system. 

He argues, that if the representatives of the people 
In the general government betray their constituents, 
no resource would be left but in the existence of the 
original right of self-defense paramount to all forms of 
government — that this could be exerted better 
against the federal rulers, than those of a State. '' In 
a single State, if the persons intrusted with the su- 
preme power become usurpers *' * * the people in 
their counties and cities, *' having no distinct govern- 
ments in each can take no regular measures for de- 
fense. The citizens rush tumultuously to arms with- 
out concert, without system, without resource,*' etc. 
** But in a Confederacy^ the people, without exaggera- 
tion, may be said to be entirely masters of their own 
fate. Power being almost always the rival of power, 
the general government will, at all times, stand ready 
to check the usurpations of the State govern meuUv 
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and these will have the same disposition toward the 
general government. * * If their rights are invaded 
by either, they (the people) can make use of the other, 
as the instrument of redress." * * ** It may safely 
be received as an axiom in our political system, that 
the State govenunents will, in all possible contingencies^ 
afford complete security against invamons of the fmblic 
liberty by the national authority. * * The legislatures 
will have better means of information" (than the 
people), "■ they can discover the danger at a distance; 
and possessing all the organs of civil power^ and the con- 
fidence of the people, they can at once adopt a regular 
plan of opposition, in which they can combine all the 
resources of the community. They can readily commu- 
nicate with each other in the different States; and unite 
their common forces, for the protection of their com- 
mon liberty. * * If the federal anny should be able 
to quell the resistance of one State, the discaut States 
would have it in their power to make head with fresh 
forces." And then after stating, that there would not 
be for a long time a large federal army, he adds: 
" When will the time arrive, that the Federal Govern- 
ment can raise and maintain an army capable of erect- 
ing a despotism over the great body of the people of 
an immence empire, who are in a situation, through 
the medium of their State governments, to take meas- 
ures for their own defense, with all the celerity, regu- 
larity and system of indepe^ideiit 7iations f The appre- 
hension may be considered as a disease, for which 
there can be found no cure in the resources of argu- 
ment and reasoning." 

This powerful passage, written before the Constitu- 
tion was ratified, and as an argument to a great State 
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to do so ; oalliug the government of the Union a Fed- 
eral Government, and the Union proposed a Confed- 
eracy — and with cogent persuasiveness showing how, 
under the proposed Constitution, the States, as inde- 
pendent nations, with all the organs of civil power and 
all the resources of the community at hand, could and 
should fight federal usurpers of popular liberties, is 
from the 28th number of the Federalist j and from the 
splendid pen of Alexander Hamilton to the people of 
New York. 

The same views are pressed by Mr. Madison in the 
46th number of the Federalist. *' But ambitious en- 
croachments of the Federal Government on the au- 
thority of the State governments would not excite the 
opposition of a single State or of a few States only; 
they would be signals of general alarm. Every gov- 
erilment would espouse the common cause. Plans of 
resistance would be concerted. The same combina- 
tion, in short, would result from an apprehension of 
the federal as was produced by the dread of a foreign 
yoke," etc., etc. 

In opposition to these views, fome stress has been 
laid upon the use of the word *' national," in the early 
sketch of a Constitution proposed by Mr. Randolph of 
Virginia, in the Federal Convention {2 Mad. Papers, 
731). As we are engaged in finding the substance of 
things, we need not be much troubled by vain disput- 
ings about words — but it is well to notice that the 
pregnant word was never used, and cannot be found in 
the Constitution. Nation as a substantive, and national 
as an adjective, are aliens to constitutional language. 

It is true in the early stage of the Constitution, 
5 
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strong measures were proposed^ of which this epitome 
will suffice. 

It was proposed to give Cougress the power of uega- 
tive on State laws (Jour. Con. 132-6) ; to call forth the 
force of the Union against States (id. 68); to give the 
appointment of Governoi's of States to the General 
Government, allowing them a negative ; denying land 
or naval forces to a State ; giving absolute control of 
the militia to the United States with the appointment 
of all its officers ; and giving the United States power 
to pass all laws whatever (Mad. Pap. 890, 1, 2). But 
these failed. Their being proposed and rejected, ar- 
gues against the theory of consolidation. 

Indeed, Gouverneur Morris, the leader of centralism 
in the convention, said he feared '* the States had 
many representatives on that floor, but America few ; " 
that ** he was in favor of another general convention, 
that will have the firmness to provide a vigorous gov- 
ernment, which we are afraid to do." 

He proposed such a convention, but did not even 
have a second to his proposition. And so in his letter 
to Lewis Sturges in 1814, he says : " The Constitution 
was a co7npac^ not between solitary individuals, but 
between political societies ; the people, not of America, 
but of the United States, each enjoying sovereign 
power, and of course equal rights." 

But another class of constitutional provisions estab- 
lish the continued subsistence of the States as parties 
to the compact. 

Treason against a State is a recognized crime (Const. 
U. S., art. 4, § 2, cl. 2). No place for a seat of govern- 
ment or for forts, etc., can be under exclusive Federal 
power without State assent. Art. 1, §8, cl. 17; thus 




reoognizinfc the eminent domain of the States, as not 
digestible but by their will. (See, also, Martin v. Wad- 
dell, 16 Peters; Pollard v. Hogan, 3 How.). And even 
the limitation on State power in art. 1, § 4, show, that 
express prohibition was needed to divest them of it. 
And although no State can auR^ment its power by self- 
division, without the assent of Congress, no State can 
ever be divided but by its own connent. Its territo- 
rial inte^ity is secured afi^aiust all power of the Fed- 
eral government. 

But the 10th Amendment is conclusive. It was 
adopted several years after the Constitution, to deflne 
with precision, the limits between delegated and re- 
served authority. Each State had already to its own 
government delegated a part of its powers. The 
new Constitution would disturb this State arrange- 
ment, and take powers from its government, and give 
them to that of the United States. Hence its lan- 
guage, '* All powers not delegated to the United States 
by the Constitution nor prohibited to the States, are 
reserved to the States respectively or to the people."' 
The sovereign grantors delegate certain powers to the 
United States, but those not so delegated, they reserve 
to the State government, or to the people of the 
State, as the civil bf>dy politic, unless prohibited to 
either by the Constitution. Reservation U the lan- 
guage used by a grantor, and is like the word ** retain " 
in the articles of confederation. It does not say trere, 
but " are reserved " — that is — now, while the amend- 
ment speaks, years after the Constitution was adopted, 
the civil body politic, the State, still remains as the 
reservoir of powers undelegated to the Federal or the 
State Governments. For authority to do au «L<s.<.N^3«^^ 
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Federal Government must find a **thou mayest" in 
the Constitution. The authority of a State is in itself, 
unless forbidden, by a ** thou shalt not/' The limit of 
the former is delegation ; of the latter, prohibition. 

And again — when by judicial construction in Chia- 
holm V. Oeorgie^ 2 Dall. 419, it was held, that a citizen 
could sue a State under the 3d article of the Constitu- 
tion, the States adopted the 11th amendment, which 
in mandatory terms declared: **The judicial power 
shall not he c(yn8trued " to extend to such a case. 

Mark — it does not say, the power to sue a State 
shall no longer exist — but it is a mandate by the States 
to the judiciary, not to construe the Constitution as 
they had done ; by the delegators, still existent as par- 
ties to the compact, which by amendment they con- 
strued. The States did not amend or change the Con- 
stitution, but gave it a mandatory interpretation. 

And so the court immediately held in HoUingsworth 
V. Virginia^ 3 Dale, 378, and obeyed the voice of the 
States, and decided that the Uth amendment swept 
away every suit previously commenced; and that the 
self-responsibility of a State was the only tribunal to 
which appeal by a citizen could be made to enforce its 
obligation. 

It is singular that such a judicial construction should 
ever have prevailed; for Mr. Hamilton, in the Slst 
number of the Federalist, in a very strong passage, 
shows, that the State as a sovereign cannot be sued by 
a citizen on its obligation ; that the judgment could 
only be enforced by war; and that it was absurd to 
suppose the Federal courts could ever claim a power 
involving such consequences. 

Do not these provisions show the still existent au- 
tbority of the States in the Federal Union ? 
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A few words will be proper as to the relations of the 
States inter 8e: 

1. All the provisions under which the States are sev- 
erally to give their voices in the conduct of the Gen- 
eral Government, may be regarded as mutual stipula- 
tions of a compact, that the States will thus co-ope- 
rate to give vitality to the Federal functions. 

2. All provisions, by which each State is inhibited 
from the exercise of powers, are stipulations of com- 
pact. 

3. Inter-communication of privileges of citizenahi p 
reciprocal faith in records, etc., extradition of crimi- 
nals, slaves, etc., are the terms of a compact. 

4. The provision by which the United States guar- 
antee a republican form of government to each State, 
is a stipulation inter 86, that each shall retain that 
form, and that all shall assure it to each (Art. 4, § 4). 

To further illustrate this subject of Federal relations 
of the States, I cite the language of Rufus Choate in 
an address July 4, 1858: '*! have sometimes thought 
that the States in our system may be compared to the 
primordial particlea of matter, indivisible, indestructi- 
ble, impenetrable, whose natural condition is to repel 
each other, or at best, to ex\»t in their own independ - 
ent identity, while the Union is an artificial aggrega- 
tion of such particles." In other words, the States are 
natural and original ; the Union artificial and deriva- 
tive. 

This serves to illustrate and explain the German 
distinction between Staateivbxmd (or bond of States) 
and Bundes-Staat (a bonded State). 

But a further and striking illustration may be de- 
rived from physical science. 
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By chemical affinity a new substauce is created by 
the union of several distinct substances. 

By mechanical union of diverse substances a mix- 
ture may be made, but the substances, though 
combined in one mass, are unchanged, and no 
new substance is formed. They are mixed, not 
merged. Thus oxygen and hydrogen may be mechan- 
ically mixed forever, and the substance of neither be 
changed — but the electric spark will destroy each, 
and create the dew-drop diverse from either, by the 
union of both. 

The latter illustrates the Bundea- Staat. England 
and Scotland became the new kingdom of Great 
Britain, by the statute of Anne. The separate king- 
doms were lost in their distinct organisms by merger 
into the new kingdom with its new organism; and so 
as to Ireland under the act of George III. 

Our own Union of States, whose separate organs are 
retained and must exist in order to the Federal Union 
itself, is '' in fact and in theory an association of States 
or a confederacy (Hamilton's language, Federalist, No. 
38). The States are mechanically bound together as 
the ^'primordial particles," of which the Union is the 
*' artificial aggregation," in the language of Mr. Choate. 
And '* the Federal and State Governments," says Mad- 
ison, in the 46th number of the Federalist^ " are in fact 
but different agents and trustees of the people, insti- 
tuted with different powers and for different pur- 
poses." 

This idea is poetically expressed by Virgil, in lines 
describing a Roman Salad, from which, perhaps, our 
motto is taken : 



It msnu* In Kyiaat. psullatlm iIukuIs rlras 
DcperdUDt proDrla* : Color est e pluribiu unux— 
Hoc totUB Tlridts, quia l>ct«A fruEta repuEnsnt 
Nee de lacte Dlteos, quia tot rarlatur ab lierbU. 
The thirty-eiKlit sMire on our flag make one coiistel- 
laCiou. Ever; Btar U diattiict, anil one Biar difTereth 
trom another Btnr in glnrj. But the; are united Iii 
one galaif by mutuHl nffliiitlea; agalnif moringand 
kuown bf cue name in the fimiatnent of Christendom. 
but each with Us origiiml name, its aerprai lire, it« 
separate motion, its 8|iecial Ijpe of civilization, and 
ItB own noble <iod-)civen niiBsinn. 

The name by which we are known amonfc nalions, 
and given iu the Constitution, is su(n:estive, not of 
political unitj as one people. Imt of a political Union 
o( States — United States — that is. States, once Sfiia- 
rote, noir, MitfUd. 

This is the onlj const i tut i mini name tor tbe Union 
or its Government. Power in " delet("t«<i to the Uni- 
ted States" (10th Am.). Lfgixlative pover is restt^ 
In a " Congress of the United »tBtflai"the executive 
power in a " President of the United States of Amer* 
toa;" " the judiciary power of the United States," in 

Treason miiy l)e cummltted against a State or "the 
United States." 

The territory " belouKS to the United States," and 
was so ceded for the benefit of the several Stntes, bj 
TiiKlniu nnd others. 

"The United States " guarantee to each 8tat«s 
publican tomi uf government, and againit 
Tbe United states are still bound a 
tiou for debts contracted uuder the ooul«d 
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States. The States still exist. 
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n$ V. White, 7 Wall. TOO. 
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In oinaing the disciiBBioii of this era, wliicb ends In 
IMl, we Btand upon the thmhold ot the cIrU war. 

I shall not itpeak ot its cnaseB, but of the leveral 
tbeories upon whioh the various parti ea to it acted. 
Three ot these tany be oonsidered lu embracing all : 

1. That the Union was a uatloii, uf which the States 
were parts, m counties are parts of a State; that 
the State* were not parties to tbe Cotistitutioti 
ai a compact ; and that supremacy on the part ot tbe 
goeerument. and subordination on tbe part of the 
States, expressed tbe relation of tbe parties to the 
ooutroversy. 

2. A second theoryadmitted tbeCoiistitution wasa 
compact, but was indissoluble, because the Uiliou was 
Intended to be a more perfect Union than the Con- 
federation, which was called a "perpetual Union," 
and that tbe States, which claimed to secede, could 
not, because tbe other States dissented, and appealed 
to arms to enforce the compact upon tbe seoediuK 
States. 

Tbe third theory held with the second, that tbe 
Constitution was a compaot, and that secession was a 
rljtht reserved, In some cases (viz. : Va., N. Y. and R. 
I.) expressly, in others implicitly, when the compact 
bad been violated, or tor other Just cnuae; and that 
In the case of no conimou arbiter, " each party ba:< an 
equal rleht to Judge for itself as well of infractions as 
of tbe mode and measure <it redress." 

The seceding States stood upon tbe third tbeiiry. 
Tbe Union States held tbe first theory, and very many 
the seeinid, which was. perhaps, most clearly promul- 
gated by General Jackson In bts famous proclamation 
ot 1832. 
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Both parties appealed to war, the final court of ap- 
peal between States. Blows are the arguments used 
before that tribunal. 

** Both stricken strike, and beaten both do beat.'^ 
It ended in the re-establishment of the Union. And 
this brings me to the last era. 

V. The Constitutional Era since 1861. 

First. How are the relations of the Slates modified 
by the war ? 

It is clear that the war could not amend the Constitu- 
tion, which provides for an amendment by peaceable 
procedure. 

War decided the issue between the Union and the 
seceding States. It decreed a restoration of the 
Union against the seceding States, and that they 
should be remitted to their obligations as well as to 
their privileges and rights under the Constitution. It 
decreed, to use a forensic phrase, the specific execu- 
tion by the seceders, as defendants, of the stipulations 
of the constitutional compact, in favor of the Union 
States, as plaintiffs. But in decreeing obligations, it 
must have decreed the benefits. It decreed the com- 
pact as a whole, the bundle of burdens and of benefits. 

To that decree the seceding States bowed as final, 
as law, whether they concurred in its righteousness or 
not. They had submitted to the jurisdiction of the 
tribunal of war; they joined issue in its forum; the 
decision was adverse ; and from it there was no ap- 
peal ; and they have submitted to its irreversible re- 
sult, bound by a solemn sense of duty, though with 
natural sorrow. And to-day, cheered by their tradi- 
tional love of a Constitutional Union, and by the 
lowers of faith and hope in the future, growing where 
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tba needs ut their recent woe are dying, tbej beartil}' 
uuite wltb thatr brethren, mice enemies, now sIUm 
Hud rrieudH. in udviLiicinE de prosperity. In defendiiie 
tbe tIeUIs. and in promoting the comiiinii lil>erttes. 
happiiiHsa nnd giorj rif Ihi; penple ut this Rrent Coi)- 
lederate Kepublio of free aud Belt-^uTaniiug Common- 
wealths. 

Sfcoiul. What ie tbe effect of tbe IStb. 14tb and I5th 
amend meiJtH! 

The mode i>f their adoption was such as had never 
t»eeu known, thoutch in /oitit It was regular; and with 
the protest welling up [mm the deepest fcjuntains of 
constitutional liberlj aKaiiiat that mode, and against 
it, as a precedent for the future; I hold, they are iu 
(onn and tact a part o[ the L'onstilution of the Cnit«d 
Statee. and submiasiun to them, recognized (rh they 
have been) b; all departments of the Fedend goveni- 
ment. and by all the States, has become a duty and 
an obligation; and this Is despite all that might be 
■aid against the general im[io1icjot the prorUlons of 
the amendments. With that I have nothing here 
and uow to do. It is mine only lo determine their 
elTect in the single aspect to which Ihis asiooiation hiu 
directed ni; investigation. 

They were adopted by the States, under the forms 
agnted upon. In the original Constitution, by tbe unani- 
mous consent of the Stutos of the Union; by tbe origi- 
nal States before 1789. and by each successive i^tate 
ou its admission into the Union. They are tbe addi- 
tional stipulations, incorporated into tbe original 
compact, and biuding on all, because thua adopu>d by 
the immediate or mediate conaent of all the tjtutes. 

As to the 13lb Amendment ; It wa« adopted on tbe 
prineiple, that the ezlateuce of alarer7 in any State 
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vriH urapublic. uuieaa all IM memb^ 
republioa (C. U. 3.. Art. 1 li, Fees 
t3|. TbU Hioeiidiaeiit Wobb, (m id 
doti« lu tbe origtiwl Ooiisiltuiloii) ih« 
lit labor. eiistliiK in Riiinn of the H 
nbnUihi>d. mid that slaver; Kbould o 
"in tbe Uiiltiid StntHs nr niij plnee 

tnidu mi^bt be turbidden titter ISOU ( 
i 0. c. 11. 
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eiiBlKved, it was determiaed, shuuld be advanced to 
oittwiuhip. 

The Utb anieiidmeiit deeUrei— " All persona borti 
or uBtnnltzed in tile United States, and subject tu tbe 
Jariiidiotloii tbereot," (tbat 19 — in any of tbe L'uited 
States, oriu aiij territ{>r7, ur Iiirt, or the district o( 
Columbia) "are citizens of tbe United States, and of 
tbe State wberein Ebej reside." 

[u the orl([inHl Constitution (Art. 1, 9 Z. o. 1) It was 
provided tbat " tbe citizen of eacb State shall be en- 
titled to all the privllegeR and immunities ut oltizeus 
In tbe several States." 

Bj this original article an intercommunication of 
the privll^ces and immunities of citizensbip was 
agreed tu tmtween tbe several States, and still subsists. 
Bf tbls amendment tbe States agreed, wbo ahuuld be 
regarded as citizens u[ each State, to wbom tbeae rights 
Inured, secured bj thu nrigUial article. 

But it did more. Having defined that all tbe citi- 
■en* of eaob State should be known as citizens nl the 
United States, It prnceeded to declare that "no State 
■ball make or enlurce an; law. which shall abridge tbe 
privilege* ur Immunities of oitlzens ot the [,'nltt>d 
States." 

Uliou this one remark is obvious: that U implies 
tbat, but fur this last pn>vi8ic)u. a State nilgbt abridge 
the privileges ot acitizen of ibe United HtHtes; and 
hence bj agreement tbe State power won inhibited. 

Clearly it was competent for the States to agree nut 
tu do so. without prejudice tu tbeniselves in other 
respects. The Federal Government could not prevent 
■DOb State action, unless tbe States consented. Thuj 
did oonseut. and bj self-con straiut, mutuallj stipula- 
ted, abridged their own powers. 



7B 

But whnt i* meiiut by ndtix 
Wbn ifl bnni in lb« United SI 
whu U bum 111 uue ol iIiho. i 
the United StMea U n peniMi ti 
Kud > olt<»ii <)t a Slfttn U niiy 
lied in any »no of tbeni. and I 
BirUi or naCunUutlnii niak 
State: tbey, with residence, i 
State. 

But what TlRhtt. cite., Ix>|i>t 
United StatPsT Tlii> rif-llU nf a 
no meana. He hna righta as ci 
oitlzeii «F the United States I 
this la nbvions from tlin terms 
citlxHn i>r the United Stntea 
carry on buahiesH in ererj Stn 
thereiir ? The negHtive to thi 
thnritatively flettlPd liy the HI 
Wnll. Tl). anil othera In the »n 

Bnl before citing the concli 
we may unite the 15th niiiniidri 
«ideraticin, which declares " tl 
«t the United Stnteii to vote 
abri()|i:ed by the United States 
count of color, race nr previous 

III Minor V. UappentHt, Zl 
Court unanimously di-cided t 
sirely under State jurisdiction 
and previous condition of serv 
slilutlon in no pnrt of It irare 
States nny such privile^ ani 
staled could confer none xuch 

But in thiscaae the court aaj 



Oltizeiiahip of the United States, the Utb amendment 
did notbing more tban Introduce Into cunt einas those 
excluded bj the effeoC of the Dred Soutt deoUion. 

The court held the aame uptninii Ha to the Htate au- 
thorltj iu respect to those who should practioe law in 
its ooarta [BradiEell v. SMe, 16 Wall. 1%I, and the Bame 
principle aa to other employmente. tn the Slaughter 
House cases. Id. 36. 

In this last case the court deHiie the rights of a citizen 
of the United States in these KO'ieml terms, as "those 
whiohowe their eiialence to the Poderai Government, 

In other words, whatever tiebt a citizen has by virtue 
ot the Federal Union, Constitution or government, he 
holds as citizen of the United States ; all others as a 
citizen of a State. 

This reall; makes the word "citizen" mean what, 
philuloeicallf , it would mean. It has the game root as 
Q'lien, or rest and safety. Thus, it aljEiiiBes the Htatu4 
ot one In rest and safety under the governmental 
power. And. as the citizen has two Ruvnrnments, the 
Federal and State, he is a citizen o[ the United StBt«s 
qttond the Federal power, and ot the State qtioad the 
State power; and this view acoords with the landuage 
of Ch. J. Waitk, ill the U. S. v. CmikiJumk. 2 Otfi. 
549.550-51. 

In the case Just cited, and in the U. S. v. Rerar. 2 
Utto. these former decisions have been affirmed and 

I quote from the opinion <if Chief -Justice Walte in the 
hist case: " We have In our political system a Qovern- 
mentof tbeUnltedStates, and a Government of each 
of the several Slates. Bach one ot these governments is 
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distinct from the otherst and each bas citizeus of its 
own, who owe it allegiance," etc. Speaking of the 
Government of the United States, he says, ** it is to 
some extent a government of the States in their po- 
litical capacity. It is also for certain purposes a gov- 
ernment of the people. Its powers are limited in num- 
ber, but not in degree. Within the scope of its pow- 
ei*8, as enumerated and defined, it is supreme and 
above the States — but beyond, it has no existence." 

Speaking of Federal and State Governments, he says : 
'* Together they make one whole, and furnish the 
people of the United States with a complete Govern- 
ment, ample for the protection of all their rights at 
home and abroad." * * "The Government of the 
United States is one of delegated powers aloiie. 
Its authority is defined and limited by the Constitu- 
tion. All powers not granted to it by that instrument 
are reserved to the States or the people," etc. 

It is obvious from these decisions that the amend- 
ment under consideration has worked no radical 
change in the character of the relations of the States 
to the Union. 

But the language of the court in the Slaughter house 
cases is explicit. In 1872, after all the amendments 
had been adopted, Mr. Justice Miller said (deliveriug 
the court's opinion), and after referring to the public 
sentiments which induced their adoption : **But how 
ever pervading this sentiment, and however it ma 
have contributed to the adoption of the amendmeu 
we have been considering, we do not see in tho 
amendments any purpose to destroy the main featui 
of the general system. Under the pressure of allt 
excited feeling growing out of the war, our statesn: 
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hare still believed, that the existence of the States, 
with powers for domestic and local (government, in- 
oludingf the refi^ulation of civil rights — the rights of 
person and property, was essential to the perfect work- 
ing of our complex form of government, though they 
have thought prox>er to impose additional limitations 
on the States and |to confer additional power on that 
of the Nation." 

The same course of reasoning would apply to all the 
detailed provisions of the 14th amendment. In the 
rapid and constant intercourse between the States, 
and their busy commerce, it was intended by the 
States to give mutual assurance that life, liberty and 
property of all persons should be under the protec- 
tion of equal laws. But such .a provision cannot be 
supposed to affect radically the Federal system itself, 
any more than those in the original Constitution, 
which forbade the States to pass laws impairing the 
obligation of compacts and the like. 

And this is made apparent from the language of the 
second clause of the 14th amendment, which, with 
more precision than in the Ist Art., § 1, c. 3 of the original 
Constitution, emphasizes the fact that the House of 
Representatives is a representative of each State, by 
the election of its people. 

** Representatives shall be apportioned among the 
several States according to their respective numbers, 
counting the whole number of persons in eac/i State,'* 
etc. 

The latter part of the clause is immaterial to this 
discussion, though I may say that it is the offer of a 
premium of increased power for debased suffrage, and 
imposes a penalty of loss of power for intelligont suf- 
frage. But this has availed in the universal suffrage 

G 
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of the South to increase its power in the House of 
Representatives by thirty memberSf with a like in- 
crease of influence in the electoral colleges. 

And the provision is very significant in this, that as the 
representation is based on suffrage, and not on popula- 
tion ; and as suffrage is of State regulation, the House 
of Representatives becomes more especially a repre- 
sentation of States than by the original Constitution. 
It does no longer represent the people, but the voters, 
who are the creatures of State law I The people of a 
State might be regarded as a part of the whole people 
of the United States; but surely, the voters of each, 
qualified by the States respectively, are no part of each 
other. 

One more provision remains to be noticed. The 
third and fourth clauses are a condemnation of the 
seceding States ; and their action is denounced as re- 
bellion. This is a sanction by the concurrent consent 
of the States, to the theory, that henceforth secession 
at will, by any State, is and shall be deemed to be rebel- 
lion, and that secession except by mutual consent, is 
unconstitutional. 

This recognizes the theory, that the compact be- 
tween the States is permanent and none can be ab- 
solved from it but by consent of the States or revolution. 

This interpretation by the judicial construction of 
the States as the supreme appellate power in the Union, 
acting as the amendatory and interpreting authority 
(as in the 11th amendment), in their separate legisla- 
tures, must be taken to settle the confiict of opinion, 
which honestly existed among men prior to 1861, that 
the States are not bound by a compact revocable or 
dissoluble at the will of one or more States, but by a 



